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Introduction

Hello I’'m Stan French and I’'m here to discuss evaluation of corner

evidence. My current title is Chief Cadastral Surveyor for the state of —

Idaho. I’'m with the Bureau of Land Management. prm—

I’ve been with the bureau about thirteen years in my career. Sandwiched in HANDOUT A copy of Stan’s
between there I have thirteen years with the Forest Service on the Mark presentation that he uses during topics

Twain Natural Forest in beautiful southern Missouri. | am also licensed in ~ 1-5 can be found in the Handout

. . . . section at the end of this study guide.
the state of Missouri and have had the opportunity to work with a lot of
private surveyors in that sector.

Most of my field experience in the examples that ’'m going to draw from
for this presentation are from the Midwest and the Great Lakes portion of
the United States. My examples are primarily with the public land survey
system, however the principles really apply to the broad spectrum of
boundary surveying. Evaluation of corner evidence, this is a very subjective
topic, there are no black and white answers.

We rely on general principles, these principles are gathered from common
law and accepted principles of survey practice. The format of what I’'m
going to do with this presentation, I’'m going use some overheads here. I'm
going to use some Power Point. And we may even discuss some case
studies from court cases in the Interior Board of Land Appeals. And doing
this presentation, | typically do it to a live audience and | had one gentlemen
tell me; an elderly gentlemen afterwards he came up and told me he said
“Young man I enjoyed your topic.” He said “At least for the parts where I
was awake.” So, I hope you can stay awake and I think we’ll enjoy this
evaluation of corner evidence.
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Course Objectives

| want to give you an overview of the course, let me go through the outline.
First we’re going to talk about the general concepts and principles of
evaluation of corner evidence. Then we’re going to talk about the
classification of corner points, existent, obliterated, and lost. Then we’ll
discuss the basic survey procedures and what we do in each step of the way
in the evaluation process. Let me go over the objectives that | hope to
accomplish with the evaluation of corner evidence.

First, | want to reinforce some principles that will assist you in the
evaluating evidence for its ability to serve as proof of a corner point. And |
want to help you determine a couple of questions. What is the best evidence
of a corner point? How much evidence is enough?

Second, after evaluating the available evidence at a corner point according
to principles of evidence for your geographic area. That’s an important
point-your geographic area. You will state whether the corner point should
be classified as existed, obliterated or lost. And you’ll understand why
these terms are used.

Third, when the original monument and it’s accessories are gone you will
consider all means for ascertaining the location of the corner point by listing
six general elements of collateral evidence. And we’ll be discussing these
six general elements of collateral evidence at length. Collateral evidence
that should be evaluated for their ability to serve as proof of the corner point
before determining the corner point to be lost.

Fourth, you will author corner descriptions and field notes that more
thoroughly describe and document all of the elements of evidence you
found and utilized to determine the corner point and which demonstrate
your reasons for rejecting conflicting evidence.

Finally, an all encompassing objective you will be able to evaluate evidence
and determine the most defendable position for an original corner point that
is based on common law principles of evidence and its convincing to others
and a court of law that you are right.
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Basic Legal Principles

I’'m going to cover some fundamental statute law and common law
principles. Let’s mention statute law here.

Statute law is written law that is established by legislatures of the state and
Congress. Statute law created the public land survey system. It is statute law
that tells us that corners are immovable. One of the sources that | use for
statute law and what it says and how it’s interpreted is the United States
Code.

The US Code is the official restatement and consolidation and codification
in convenient form of the general and permanent laws which are statutes of
the United States. And here we have an example of title forty-three, public
lands and it has codified the act of 1805. The act of 1805 is statute law and
it tells us that the corner points are immovable.

Common law is legal decisions that are rendered by the court systems to
settle civil disputes. It is common law that provides us principles on how to
evaluate evidence and serve as proof of a corner point. Common law sort of
gives surveyors the road map on how to evaluate evidence. We have some
kind of landmark decisions; one of those is the Supreme Court in Cragin v.
Powell that was way back in 1888. It was this Supreme Court decision that
coined the phrase “follow the footsteps of the original surveyor”.

Many of us thought that those words came from some famous surveyor but
we get that right from the court. Another court case that I’ll mention is U.S.
vs. Doyle and that was in 1972. That court said “for corners to be lost they
must be so completely lost, not just a little bit lost but completely lost that
they can not be replaced by reference to any existent data or other sources
of information. And before courses and distances can determine boundary,
all means for ascertaining location of the lost monuments must first be
exhausted.

I want to talk about evidence we just covered statute and common law and
as we get into surveying, resurveys and retracements, we are looking for
evidence of the original survey. Here we have a definition of evidence. In
law, evidence is material that is legally presented at a trial as a means of
ascertaining the truth or falsity of an alleged matter of fact under
investigation.
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Now, what we want to look at, what is evidence? What constitutes evidence
in a boundary survey? Well in the case for corner recovery it is any
information that surveyors utilize to form the basis of their decisions about
the correct location of a corner point.

Looking from BLM’s glossary of survey and mapping terms it says
“evidence includes testimony, physical objects, marks, traces of former
objects or relationship between any of these.” Now what is the method of
showing relationship between those objects? Then it says “which may
furnish proof or part of a proof of a corner location or line location.”

Categories of Evidence

So, let me show you some general categories of evidence and examples that
as it would relate in our retracement surveys.

There are four general categories of evidence: real evidence, written
evidence, oral evidence and judicial notice.

Real is evidence that is a tangible thing, physical objects that you could
touch or feel. So in the survey arena those naturally would include
monuments and accessories. Common usage is another form of evidence
that we’ll discuss. These may be things like rectangular road patterns where
the road itself is that best evidence of a corner point. Occupation such as
fences, hedge rows those kinds of things. And topography, topography that
was called for in the general land office notes or in a deed description,
anything that leads us to where the line is on the ground. These could be
water courses, bluffs any topographic feature.

Second there is written evidence and we’re going to call these just records
these are the field notes and plats of surveys any other documents deeds,
descriptions, maps and | would also add aerial photos as a form of a record.

Then there is oral evidence, this is the evidence that is given by witnesses
and for our course here I’'m just going to call that testimony evidence.
Finally there is judicial notice.

Judicial notice is evidence that is in the form of knowledge, commonly
accepted facts, the meanings of English words or phrases and laws of
nature. For example, we know it’s a law of nature that wood posts decay.
And wood posts where often used as monuments to a corner point. The
word obliterated as used in the survey arena to define the status of a corner
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point doesn’t mean wiped from the face of the earth but it means the
original monument and the accessories aren’t there but there’s are other
indicia that lead to the corner point.

So, when we say or hear obliterated in terms of say boundary survey
litigation it has a different meaning then what Webster would have.
Another example for the laws of nature in boundary surveys we know that
river banks erode, rivers are ambulatory. And finally, we have mathematics.
Mathematics forms the foundation of measurements so I’'m putting
measurements as a form of evidence under judicial notice.

For instance, two plus two equals four, that’s a law of mathematics. Unless
of course you have a good attorney and he’ll argue that two plus two equals
something else.

Next, | want to talk about collateral evidence and define what that is. I’'m
going to be talking about evidence quite a bit and I’'m going to emphasize
collateral evidence and we want to define that. Just remember that the
primary evidence of the corner point is the actual monument and the
accessories.

Collateral evidence is any other form of evidence that is in addition to the
primary evidence. Something | want to emphasize is that when the primary
evidence is missing or destroyed, the remaining forms of evidence
considered collaterally might be the best indication of the corner.

And again, we can see a definition here that collateral evidence is the acts or
testimony of interested land owners, competent surveyors versus the
incompetent surveyors, other qualified local authorities and acceptable
record or any other indicia that leads to the original corner location.

The Manual, the BLM Manual of Surveying Instructions at 7-21 says “the
rules for the restoration of lost corners should not be applied until all
original and collateral evidence has been developed”. In other words, if you
don’t have the original monument you don’t just throw up your hands and
proportion like crazy.

Measurements by revealing relationships to other elements of evidence and
the original record play an important role in the decision to utilize collateral
evidence to prove a corner point. Measurements are very important they
show up relationships. Corners should be restored by the nearest to the most
reliable of the available collateral evidence.
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Collateral evidence in surveying might be similar to circumstantial evidence
in law. By itself it may seem insignificant but an abundance of it could be
convincing. By itself a fence corner might be insignificant or even
misleading but if the adjoining landowners know how the fence got there
and can state that there was a monument there then we start to hone in on
the corner point.

So, we’ve defined what evidence is and the kinds of evidence that we can
use in boundary surveying and | want to emphasize those here. Direct
evidence is the original monument and the accessories. We’re gonna see
some examples of these later. Sometimes if the testimony is powerful
enough and convincing enough it can serve as proof the corner point by
itself.

Also the records, it they relate, if we have a chain of records going back to
the time of the original survey they can be powerful enough that they serve
as tangible and convincing at face value. This evidence can stand on its
own, it’s direct evidence. We get down into collateral evidence and these
are the things that we just talked about. Collateral evidence assists in
confirming a corner point.

Several of these elements may be use to corroborate with each other to
confirm a corner point. We are going to discuss at length testimony,
records, common usage, topography, occupation and measurements.
Remember these; you’re going to remember those things when you’re done
with this course.

| want to make a few a comments about the law of boundary evidence. I'm
not an attorney or anything like that, I’'m a surveyor. But here is what Curtis
Brown and the BLM Manual have to say about the law of boundary
evidence. “It’s a relative thing, it states general principles.

These principles have flexibility depending on the circumstances. The
courts accept the premise of preponderance of evidence which is not the
same as beyond a reasonable doubt”. This is from evidence and procedure
for boundary location. The Manual says “No set rules can be laid down as
to what is sufficient evidence. Much is left to the skill fidelity and good
judgment, the professional judgment, of the land surveyor.

Bearing in mind the relation of one monument to another”. Here we see that
again, relationship of one monument to another and the relation of all the
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recorded natural objects in items of topography. This judgment business,
the surveyor is the one the judges the evidence of the corner point. The
surveyor should be the one that is on the ground making that evaluation.
You don’t send out your technicians and tie in iron pins and come back and
plat it. The surveyor should be making those professional judgments.

As a surveyor we are the judge of the evidence and I think that’s were the
term quasi judicial comes from where we puff up and say as land surveyors
we have quasi judicial powers. Well, that applies that we are the first initial
judge of the evidence. But you still have to be able to explain your
evaluation and be able to explain the evidence to a judge and also to your
peers. I think that’s very important.

I want to quote just something that Curtis Brown says in his book talking
about the law of evidence. He says “the only correct location for a written
deed is in the position that a court of competent jurisdiction would decree to
be the correct location. But it’s up to the surveyor to compile the evidence
and first evaluate it”. Curtis also says “understanding the significance and
value of particular piece of evidence is just as importance as understanding
the statutory and common laws that pertain to boundary location”.

Further he says “disagreement based on stupidity, lack of knowledge, or
plain contrariness is undesirable.” Now I know we’ve all be in discussions
and debates based on contrariness.

Surveyor’s Responsibilities

It has been said that the surveyor has a responsibility to more than just their
client. The surveyor also has a responsibility to the adjoiner cause after all
every boundary survey affects the adjoiner.

And in the case of the public land survey system, for example, one section
corner casts its affect on at least four sections. And if you have lost corner
points there could be miles and miles of boundary affected by one section
corner. We have a responsibility to the client, to the adjoiner and we also
have a responsibility to society.

They expect us to know the pertinent statute laws and the common law
principles. And that carries into our other responsibility to the courts. The
courts expect us to know what constitutes evidence of a boundary so we can
present it before them. So we have a lot of responsibilities there when we
evaluate and gather evidence.
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Let’s look at evaluation of corner evidence. The surveyor should value and
weigh the available evidence in order to come to conclusions of proof from
that evidence that would place the corner in its original location and again
be prepared to convince a court of law.

Here we have these are not the scales of justice these are scales that weigh
evidence. The evaluation is guided by general principles derived from
common law interpretation of how recovered evidence serves as proof of a
corner point. We get these general principles, as | mentioned, from leading
court decisions both federal and state. And we also get them from the
Interior Board of Land Appeals.

The Interior Board of Land Appeals is the administrative hearing process
that the Department of Interior employs. And I think it’s basically to reduce
the case load on the civil court system. But the Interior Board of the Land
Appeals (IBLA) they hear a lot of boundary cases especially as they apply
to the public land survey system and federal lands. We also have opinions
from the U.S. Attorney General, and we have approved surveying practices
that we get from professional societies and each of the state boards.

Even the Manual itself, the BLM Manual, is a book that compiles leading
decisions for us. And if we follow the Manual we’re basically following
common law because the Manual follows leading judicial opinions and
survey practice. Now | want to quote something here from Curtis Brown.
Curtis Brown says “common law evolves to meet civil and economic needs
of society and common law varies geographically”.

But the admonition here is the evolution of any common law as it pertains
to boundary location is nearly imperceptible. We naturally want boundaries
to be stable; the principle is that they don’t move. In fact, we have statutory
laws that say boundaries are unchangeable. So as time goes by the original
surveys were done beginning in the 1800’s these monuments and
accessories decay and become tougher to find with age.

So because of that, collateral evidence is going to accrue more weight. And
we are going to have to recognize it and use it as proof of the corner point
and the courts recognize this. And so there are elements of collateral
evidence that we will gather and we’ll use them to serve as proof of our
corner points.

Also I want to point out that the evaluation of evidence is unique for each
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corner point in each different township in each different geographic area.
There are no formulas there is only professional judgment. So you don’t
want to go from one geographic area or from one state to another and apply
your principles of evidence that you were comfortable with in your area and
go to another state. It may be in the prairie states that the fences are the best
evidence of the corner point.

However if you go to a more mountainous state, fences may not be good
evidence of a corner point. You need to get familiar with the conditions of
each geographic area. Also the common law principles may vary from state
to state and geographic area. So there are no formulas, there is only
professional judgment.

Corner Classifications

Now | want to get into this business of classifying corners as existent,
obliterated, and lost. This is best demonstrated by some examples of
looking at actual evidence but | want to first go over the definitions here.

Existent, obliterated or lost these are evidentiary classifications for a corner
point based on the relative amount and quality. The relative amount and
quality of available evidence and these are used by the courts in boundary
matters.

So the courts use these terms existent, obliterated and lost. Let’s look at the
term existent corner as the Manual in section 6-11 describes it “it is one
whose position can be identified by verifying the evidence of the monument
or its accessories.”

Existent corner you verify evidence of the monument or its accessories. It
could also be located by a acceptable supplemental survey record or some
physical evidence or testimony but those would have to be very convincing
for them to be classified as existent.

Let’s jump down here to obliterated corner. This is where it starts to get a
little tougher. It says an obliterated corner is one at whose point there are no
remaining traces of the monument or its accessories. And we just mentioned
that obliterated as the Manual describes it and as it applies to boundary
survey evidence is different from Webster’s definition.

There are no remaining traces of the monument or its accessories but whose
location has been perpetuated or the point for which may be recovered
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beyond reasonable doubt by the acts and testimony of the interested land
owners, competent surveyors, other qualified local officials or witnesses or
by some acceptable record evidence.

Its goes on to say that a position that depends upon the use of collateral

evidence can be accepted only duly supported generally through proper
relation to known corners. This proper relation to known corners is why
measurements are a form of evidence.

Measurements tell us relationship between known corners and other
elements of the record. Measurements tells us distances to natural objects,
stream crossings, line trees, offline tree blazes and positions determined by
testimony.

Finally we get to lost corner. Lost corner is a point of a survey whose
position cannot be determined either from traces of the original marks or
from acceptable evidence. If there is some acceptable evidence of the
original location of the corner that position will be employed.

The decision that a corner is lost should not be made until every means has
been exercised that might aide in identifying its true original position.
Determining a corner to be lost and then applying proportionate methods of
restoring it is the surveyors’ last resort. And too often we surveyors turn to
it because it is a quick and easy solution and it’s mathematical. But the
courts over and over have admonished surveyors for being too quick to turn
to proportionate measurement. They tell us, over and over to find all
evidence, every shred of evidence, before we say that the corner point is
lost.

Let me review basic survey procedures. First we’re going to conduct
research, then we’re going to do our investigation, evaluation and then
documentation. But let’s look at research. This is where we really start to do
our homework. Realizing that the plat, the survey notes, or the land
description that creates the parcel or the original survey is our baseline
evidence. All of our evidence has to relate to our baseline evidence.

We can look to the instructions with the deputy surveyors in the case of the
general land office surveys to see how they were supposed to conduct their
surveys. How did they mark their monuments? How did they mark their
accessories? What things were they supposed to tie in along a major line
such as topography. We will research subsequent surveys from the county
recorders office or they county’s assessor’s office wherever they exist.
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We’ll query other private surveyors. We’ll query adjacent landowners for
unrecorded surveys. Also aerial photos, maps and I threw in GIS here.

This is kind of a recent tool, GIS, and surveyors you know, we think it’s the
bane of surveying. GIS can be misused but it is a wonderful, wonderful way
to look at digital aerial photography to see lines of occupation and maybe
even superimpose on top of that a mathematical rendition of the survey
lines that you’re trying to retrace.

So I think GIS is a good form of evidence and we should use that in our
research.

Investigation and Evaluation

Next is the investigation phase. This is where we get to go on the land and |
got to tell you this is the portion of surveying that really got me into the
profession. Everyday was a new adventure. We got to see some new land,
some new country everyday. So this is where we want to first find the
existent corner points.

This is where we can make a start, we know we’re in the right place now we
can extend these survey lines to recover the whole bounds of the scope of
the project that we’re after. So, first we want to find the existent corners and
when you do this pay attention to what they look like. How were the marks
made on the stone? How were the trees scribed? This is also where we seek
witnesses and testimony and this in its self can be an adventure.

Because you can bet anytime you have a boundary line someone on one
side or the other is going to be very concerned. This is where we make
measurements, we’ll gather all the other collateral evidence, and we’ll
locate the topography. We’ll also do trial mathematical proportions to
experiment with where that corner point may be. If the monument and
accessories are missing we’re going to do some mathematical
experimentation on where the point may be, where we should be looking
and focusing on the ground.

Third, we do our evaluation after we’ve been to the field, we’ve done our
research it’s time to a decision. This is where we make the professional
decisions to determine the corner point decisions according to the best
available evidence. Decisions must be based on statute law, common law
principles of evidence and approved survey practices.
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This is what separates the survey professional from the survey technician.
The technician is working for his employer; the professional is working for
his client, adjoiner, for society and is responsible to the courts. This is
where the surveyor earns their pay.

After we make our evaluation we have one thing left and that’s the
documentation. And I don’t care where you practice in the country, if
you‘re in the private sector, if you work for government, surveyors always
put off this documentation. You’ve done the research, the investigation, the
fun stuff and now its time to sit down and document. But you know it has
been said that “if you don’t document it, you didn’t do it”. So surveyors
we‘ve got to do a better job of documenting. So, document all the elements
of evidence and the survey procedures that define the corner points.

You prepare those in the form of a plat and survey notes and then be
prepared to defend that against all challenges. So, the job isn’t done until
the documentation is done. I’m going to put a little quiz in front of you. It’s
a scenario from the restoration of lost or obliterated corners pamphlet that
the BLM puts out. And it puts a scenario here on the ground for us.

So, we’ve stated our baseline evidence. Are the survey notes that created the
land description or the parcel on the ground? So we’re going to refer to the
survey notes here and we’re going to be looking for a section corner. We’ve
determined that the section corner is in the locus of this fence corner. We
have a fence line that runs north a half mile to another fence corner and
continues to run north.

Over here we have the farmer and fences running west, east and south also.

By referring to the notes that the deputy surveyor that conducted the general
land office survey from 1869, from the general notes we see that he planted

a marked stone.

We searched the area and find no marked stone that matched the dimensions
that he placed at the section corner. However, he also marked a pine tree
north twenty five degrees east, thirty links. And I’ve highlighted a pine tree
where we’ve found some stride marks. He also marked an oak tree south
forty-five east, twenty five links and in the general area we have a stump.

To the southwest he marked another oak tree and we see some scribe marks
there. To the northwest he called for a large boulder and said he marked an

X and we look around and we find that X. So, we have positive evidence of
the accessories of the corner point. We don’t have the actual monument but
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we have the accessories that the original surveyor marked and we know this
by referring to the original notes. When we measure back from the pine tree
and the boulder and the oak tree we come to the fence corner. So, based on
that, what type of a corner point do we have? Is it existent, obliterated or
lost?

Well when we think about the definition of existent it says we have a”
positive verifiable proof of the corner point”. Well, we have positive
verifiable proof of the corner point because we have recovered the
accessories. We have recovered three of the four original accessories to this
corner point. So this would be classified as existent.

Let’s go back to the diagram and here I’'m going to change the scenario a
little bit. I’'m going to take away the pine tree and the oak tree and the
stump is gone also. All we have left is the X on the boulder. And when we
measure back from the X, guess what? We’ve come back to the fence
corner.

When we measure out to check for the pine tree, the oak tree all we find are
stumps. So, what kind of corner point do we have here? Well, we still have
one original accessory and that’s confirmed by the remains of the other
three accessories to the corner point and when you pull of them you still
come to the fence corner. So I think we have still have an existent corner
point.

Now of course I’m going to take away the X on the boulder and the three
trees. Now we have a dilemma, we have a problem. So what are some
things that we can do here to determine where this corner point is? Well we
could quickly jump to the conclusion that corner point is lost and just do a
mathematical proportionment and double proportionate that’s based on
measurements to the next found corner to the corners in the north, east
south and west.

But the courts have told no, before you do that you have to look for
collateral evidence you have to use all means to recover that corner point
before you determine it’s lost. So what are some things we can do in here?
Well we have the farmer over here in the diagram, let’s go talk to him. Ask
him if he knows how this fence corner got in place. And you might ask him
about all these fences in the area that seem to be in the locus of the section
lines. And he might tell you when the fence was put up, he might tell you
that “yep my father, my grandfather put that fence corner there back when
there use to be a marked stone.’
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In this case we don’t evidence of the original monument. We didn’t have
the accessories but we have the testimony, we have a fence and if you look
at an aerial photo you might see that lines of occupation are showing up that
tend to conform to the rectangular pattern of the public land survey system.
And then finally we’re going to make measurements, actually make
measurements to the other adjacent corners to see how this fits.

And we may decide that the fence corner is the best evidence of the corner
point. And in which case we would have an obliterated corner based on the
testimony of the farmer, based on the fences, the long standing geographic
habit of putting fences on the section lines. And measured relationships to
other found corners tell us that we have an obliterated corner point. It’s still
based on evidence but we didn’t have the monument or the accessories and
we can put that corner back where it belongs.

Now let’s do one more scenario involving this stump here. Lets say we have
this stump and on the bottom of the stump you see some marks that look
like scribe marks in the wood on this stump. And we have a stump for the
pine tree and a stump here but we can’t find any X on the boulder.

When we pull back from the stump we come to this X right here. Now we
have a problem. What are going to do here? Are we just going to take the
fence corner because that will keep the landowners from getting upset? Are
we gonna use the evidence to put the corner back here where it belongs?
Well that answer might vary geographically but | think if you have scribe
marks on a stump, you have confirmative evidence of the corner point and
the corner point would go here.

However, if you have no marks on the stump you might have to look at the
fence corner as best evidence. So these are some examples of how you’re
going to have to weigh the existing evidence, talk to the adjoiners, make
some measurements, make your evaluations and decide if the corner point is
obliterated and put it back where it belongs before you proportion that
corner point.

This is the first part of my presentation of evaluation of corner evidence.
We’ve gone over our objectives, we have talked about the terms existent,
obliterated and lost. And we’re going pause here and then come back and
dig into some other forms of evidence in more detail.
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Objectives

For
Evaluation of Corner Evidence

Reinforce some principles that will assist you in evaluating evidence for its
ability to serve as proof of a corner point, and help you determine:

o What is the best evidence of a corner point?

o How much evidence is enough?
After evaluating the available evidence at a corer point according to
principles of evidence for your geographic area, you will state whether the
corner point should be classified as existent, obliterated or lost, and
understand why these terms are used.
When the original monument and its accessories are gone, you will
consider “all means” for ascertaining the location of the corner
point by listing six general elements of collateral evidence that should
be evaluated for their ability to serve as proof of the comer point before
determining the corner point to be lost.

la s e e e e e

T

i~

You will author corner descriptions and field notes that more thoroughly
describe and document all the elements of evidence you found and utilized
to determine the corner point and which demonstrate your reason/s for
rejecting conflicting evidence.

You will be able to evaluate evidence and determine the most defendable
position for an original corner point that 1s:

‘e Based on common law principles of evidence.
« Convincing to others and a court of law (that you are right).
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STATUTE LAW

Written law established by legislatures (Congress).
Declares the location of original corners shall not be changed.

UNITED STATES CODE (USC) is the official restatement, consolidation and
codification in convenient form of the general and permanent laws (statutes) of the
United States. U.S. Code Annotated includes annotations from both Federal and
State Courts.

Title 43 - Public Lands
Chapter 18 - Survey of Public Lands
Section 752 - Boundaries and contents of public lands; how ascertained.
“The boundaries and contents of the several sections, half-sections, and quarter-
sections of the public lands shall be ascertained in conformity with the following
principles:

First. All the corners marked in the surveys, returned by the Secretary of
the Interior or such agency as he may designate, shall be established as the
proper corners of sections, or subdivisions of sections, which they were intended
to designate; ... ‘

Second. The boundary lines, actually run and marked in the surveys
returned by the Secretary of the Interior or such agency as he may designate,
shall be established as the proper boundary lines of the sections, or subdivisions,
for which they were intended...”

Derivation - Act of 1805.

COMMON LAW

Legal decisions rendered by the court systems to settle civil disputes.
Prowvides principles on how to evaluate evidence to serve as proof of a corer point.

U.S. SUPREME COURT in Cragin v. Powell, 128 U.S. 691 (1888):

“A resurvey, properly considered, is but a retracing, with a view to determme and establish lznes
and boundaries of an original survey...

“...follow the footsteps ... ”

U.S. v Doyle 468 F.2nd. 633 (1972): G
“For corners to be lost, they must be so completely lost that they cannot be replaced by
reference to any existing data or other sources of information, and before courses and distances

can determine boundary, ALL MEANS for ascertaining location of the lost monuments must
first be exhausted.”
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Evidence

In law, evidence is material that is legally presented at a trial as a means
of ascertaining the truth or falsity of any alleged matter of fact under
investigation.

In the case for corner recovery, it is any information that surveyors utilize
to form the basis for their decisions about the correct location of a corner
point. “Evidence includes testimony, physical objects, marks, traces of
former objects or relationship between any of these, which may furnish
proof or part of a proof of a corner location or line location.”

From BLM Glossary of Surveying & Mapping Terms.

e e e e et e e e e e ot e £ e e e e e et e et e e st e e e et et e e e £ e Pt e e s

General Categories of Evidence

1. Real Evidence —i.c. physical objects
Monuments and accessories
Common usage - rectangular road patterns
Occupation — fences, hedgerow
Topography — watercourse, bluff

2. Written Evidence
Records — field notes and plats, documents, maps

3. Oral Evidence
Evidence given by witnesses - Testimony

4. Judicial Notice

Evidence in the form of knowledge, e.g. commonly accepted facts, meanings
of English words or phases, laws of nature - Measurements
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The primary evidence of a corner point is the actual monument
and its accessories. Collateral evidence is any other form of
evidence that is in addition to the primary evidence and which
supports or reinforces the location of the original corner. When
the primary evidence is missing or destroyed, the other
remaining forms of evidence, considered “collaterally”, may be
the best indication of the original corner position.

Collateral evidence may be in the form of acts or testimony of
interested landowners, competent surveyors, other qualified
local authorities, an acceptable record or any other indicia that
leads to the original corner position.

Manual 5-21. The rules for the restoration of lost corners

should not be applied until all original and collateral evidence
has been developed.

e Measurements, by revealing relationships to other
clements of evidence and the original record, generally play
an important role in the decision to utilize collateral
evidence to prove a corner point.

e Corners should be restored by the nearest and most reliable
of the available collateral evidence.

e Collateral evidence in surveying might be similar to
circumstantial evidence in law - by itself, it may seem
insignificant; but an abundance of it could be convincing.
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Elements of Boundary Evidence

Original
Monument

and/or its

Direct Evidence

Tangible and @onvincing at

face value; can generally Ac CessSo ries

stand on its own.

sometimes

Testimony
Records

Testimony
Usually assists in Records

confirming a corner point.

Common Usage
are generally used to

corroborate with each TOp()gl'ap hy

other to confirm a corner

point Occupation
Measurements
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Law of Boundary Evidence

The law of evidence is not an exact law but 1s a relative thing
stating general principles that may have flexibility, depending on
the circumstances. In questions of civil litigation, under which
land disputes fall, the courts accept the premise of the
“preponderance of evidence,” which is not the same as “beyond
reasonable doubt.” from Evidence and Procedures for Boundary
Location, 2™ Ed., 2-42.

No set rules can be laid down as to what is sufficient evidence.
Much must be left to the skill, fidelity, and good judgment of the
surveyor, bearing in mind the relation of one monument to another
and the relation of all to the recorded natural objects and items of
topography. from Manual 5-7.
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Evaluation of Corner Evidence

The surveyor should value and weigh the available evidence in order to come
to conclusions of proof from that evidence that would place the corner in its
original location, and be prepared to convince a court of law.

<1z

The evaluation should be guided by general principles derived from common
law interpretation of how recovered evidence serves as proof of a corner
point. The general principles are derived from:.

1) Leading court decisions (federal and state).
2) Interior Board of Land Appeals decisions
3) Opinions of the U.S. Attorney General

4) Approved surveying practices

“Methods described in the 1973 Manual for the restoration of lost and
obliterated corners follow leading judicial opinions and approved
surveying practice.” fom Manual 5-1.

“Common law evolves to meet civil and economic needs of society”
(Curtis Brown) and varies geographically. BEWARE: The evolution, if
any, of common law as it pertains to boundary location is nearly
imperceptible; however, as direct evidence deteriorates with age,
elements of collateral evidence may accrue more weight as proof of a
corner point in the eyes of the court.

The evaluation of evidence is unique for each corner point, in each

different township, in each different geographical area. There are no
formulas, only professional judgment.
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Existent, Obliterated or Lost?

Terms of evidentiary “classification” for a corner point based on the relative
amount and quality of available evidence that are used by the courts in boundary
matters.

Existent Corner

Manual 5-5. An existent corner is one whose position can be identified by verifying the
evidence of the monument or its accessories, by reference to the description in the field notes,
or located by an acceptable supplemental survey record, some physical evidence, or testimony.

Even though its physical evidence may have entirely disappeared, a corner will not be regarded
as lost if its position can be recovered through the testimony of one or more witnesses who have
a dependable knowledge of the original location.

Obliterated Corner

Manual 5-9. An obliterated corner is one at whose point there are no remaining traces of the
monument or its accessories, but whose location has been perpetuated, or the point for which
may be recovered beyond reasonable doubt by the acts and testimony of the interested
landowners, competent surveyors, other qualified local authorities, or witnesses, or by some
acceptable record evidence.

A position that depends upon the use of collateral evidence can be accepted only as duly
supported, generally through proper relation to known corners, and agreement with the field
notes regarding distances to natural objects, stream crossings, line trees, and off-line tree blazes,
etc., or unquestionable testimony.

Lost Corner

Marual 5-20. A lost corner is a point of a survey whose position cannot be determined, beyond
reasonable doubt, either from traces of the original marks or from acceptable evidence or
testimony that bears upon the original position, and whose location can be restored only by
reference to one or more interdependent corners.

Restoration of Lost and Obliterated Corners & Subdivision of Sections (suppl. to Manual): If
there is SOME acceptable evidence of the original location of the corner, that position will be
employed.

The decision that a corner is lost should not be made until every means has been exercised
that might aid in identifying its true original position.

U.S. v Doyle 468 F.2nd. 633 (1972):

“For corners to be lost, they must be so completely lost that they cannot be replaced by reference to any existing
data or other sources of information, and before courses and distances can determine boundary, ALL MEANS for
ascertaining location of the lost monuments must first be exhausted.”
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Basic Survey Procedures

Research:

Plats, survey notes, land description = BASELINE EVIDENCE
Instructions to Deputy Surveyors

Subsequent surveys - county, private, etc.

Adjacent landowners

Aerial photos, maps, GIS

Investigation - "Go on the land":

¢ Find existent corners

Seek witnesses and testimony
Make measurements

Gather collateral information
Locate topography

Trial mathematical proportions

Evaluation:

Entails a thorough analysis of all the findings from the Research and
Investigation in order to make professional decisions to determine the
corner point positions according to the best available evidence. Decisions
must be based on statute law, common law principles of evidence and
approved survey practices.

Documentation:

Documentation of the elements of evidence and survey procedures that
defined the comer points is prepared in the form of survey notes and
boundary plat. Decisions must be defended against challenges.
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Identification of Monuments

Manual 5-7. After making allowances for natural changes, a monument to
be identified from the record should not differ significantly from the
following:

1. The character and dimensions of the monument in evidence should
not be widely different from the record.

2. The markings in evidence should not be inconsistent with the record.

3. The nature of the accessories in evidence, including size, position, and
markings, should not be greatly at variance with the record.

Accessories are considered as part of the monument; their
identification, without finding the monument can fix the position of the
monument and restore a corner to its original location. A search for
monument should include a search for all accessories.

Perpetuations of the Original Corner Position
may have varied forms of monumentation

e Federal and State regulation monuments w/stamped caps
e Iron pipes & pins
e Railroad spikes
Rebar
Spike nails
Wood stakes
o Axles
Stones, mounds of stones
Fences constructed when other monuments existed
Roads
Retaining walls
Other constructed improvements
e Practically anything that can be driven/buried in the ground

Etc.
Etc.
Etc.
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36 RESTORATION OF LOST OR OBLITERATED CORNERS

DAVEY Mo
ppd” " TtV ecen gy,

Ta

The position for a corner of the public land surveys may be recovered L,

reference lo the record bearing trees or bearing objects.
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The original location of a comer may be restored at a position pointed out by a
person who saw the original comer or has reason to know its location. The
evidence testified to should be given no more weight than would be given in court.

Weight will be given to testimony according to its completeness, its agreement with
the original survey, and the steps taken to preserve the original location. Such
evidence must be tested and confirmed by relating it to known original corners
and other calls of the original field notes (Manual 5-11).

Guidelines (Manual 5-11):

1) Witness must be duly qualified - information should be first hand,
complete, and not personal opinion.

2) Testimony should stand appropriate test of its bona fide character, i.e. it is
honest, in good faith, genuine, without fraud. Testimonial evidence given by
disinterested parties is often more reliable than that which is given the
adjacent landowners.

3) Must be sufficiently accurate for what is required in normal surveying
practice.

Corroborative evidence is necessary in direct proportion to the uncertainty of
the statements advanced.

Include the following information when obtaining data from a witness concerning a
corner point location:

Name.

Age.

Address.

How long at that residence. -

When they first acquired knowledge of the corner position.

A photograph, showing the corner point and the witness, with the date,
photographer and witnesses signatures.
e An actual signed statement from the witness.
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Testimony (cont)

e Camnot overcome the original monument or its accessories as to the location of
the original corner.

o [f strong enough, can be used alone to determine the original corner point.
however, it....

e Most often is used to corroborate other collateral evidence to support your
determination of the original comer point.

e Must generally be related to other calls and comers of the original record.

e Best when based on personal recollections.
however,
e Hearsay is sometimes allowed in boundary cases.

e If you do not accept a testimony to locate the corner and use another
location, be prepared to impeach it!!

e Caution: The witness may mistakenly confuse evidence of a property boundary

or unwritten right with evidence of the original survey (or written title line).
Surveyor has to distinguish between the two.
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UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

CHAINS AFFIDAVIT

I, [Monico Candelaria

address NN wrants, Hew Hexico

do hereby certify thatl am a lifelong resident of the

area and lendovmer of property adjacent % the commer of

sections 20, 21, 28 and 29, Township 9 Horth, Range 9

West, New ilexico Principul ileridiun, Hew ilexdco. To the

beat of my Imowledge and beller, the ncurest toue position

Tor the comer of gections 20, 21, 28 and 29 would be

located in the remuing of an old Jence line exctending

North, South and West.

%}w«u&l@.vuu‘u Sp-79

Signature Date
Witnessed by

Witnessed by .

Witnessed by
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Pertaining to records created subsequent to the oniginal survey, which purport to
document the location of an original corner in some way - such as a perpetuation or
ties to other original corners or features. The records must be authentic in
relation to the original notes and plat.

Where an acceptable map or plat shows the found location of the original corner, the
corner, if obhterated, should be relocated by said map or plat. City, county, state,
utility companies, railroads and private surveyors often have maps or plats which
include vital information concerning the condition and location of an obliterated
corner.

Records:

» Create a chain of recovery history by documenting the existence and location
of a comner at the time the record was created.

e Document new evidence that is in addition to the original evidence, e.g. a
new, more durable monument, or new ties to additional features or
accessories, which can then be used to find an original corner point that has
thus been perpetuated.

* There must be a correlation between both the written records and the
physical evidence so there is an uninterrupted chain of evidence.

Aerial Photos are Records - as they show at a certain date the physical features
on the earth’s surface that may be evidence of a corner point or boundary line, e.g.:
e Lines of occupation (fences, hedgerows, fields).
e Roads, canals, ditches, power lines and other cultural features.
e Topographic features.
Aerial photos taken through subsequent years reveal a chain of land use history,
such as a long history of occupation lines. They are especially important in riparian
boundary matters.
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afew Records Sources

. Private (local) surveyors.

Appropriate state agencies.

County Surveyor or County/City Engineer.
County Clerk and Recorder.

State and County Highway Depts.
Railroads.

. Abstract and Title Companies.

© N o oA W=

Logging companies.
10. Historical societies and libraries.

11. Archives:

National Archives — Washington D.C.
Seattle

San Francisco

Denver

Kansas City

12. Federal agencies:

Forest Service Supervisor’s and District Offices
BLM State and District Offices.

Bureau of Indian Affairs

Geological Survey

National Park Service

Bureau of Reclamation

National Geodetic Survey

Fish & Wildlife Service

Army Corps of Engineers
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R9=TVIS0-13 (2/¥4/68)

CERTIFIED LAND CORNER RESTORATION

}=

State of Michigan

: Mn.x.-pp.u

of_October

1969

do hereby certify that on the 1hth
I found euh_s_*m_'!%
Township

___ corner of_Secticon 28 and 29

ngg__h_____—..MmhamMmdnn.udambed '

hmtndthnﬁomthhcndmlmhhhdlmmtndmndmbedhmmm

Description of original monument and sccessories and subsequest restorations: | Whal- was looked for
Corner established by Austia Burt, U. S. Deputv Surveyor, im 1848, -~
Original bearing trees:
Yellow Birch 20° S. 15° K, LO links
Sugar Maple 10° X. 6° W, kO links
Wwhat was found

Description of corner evidence found:

Restared corner position at record bearing and distance from the ariginal bearing trees.
Found stamp hole of the

The first onme is a 33® live yellow birch with scribdng visibls.
sugar maple bearing tree.

__How'!

etpetua‘ed

Description of monument snd accessories I established to perpetusts the original location of this corner:
At the cormer positicn I set a 2 inch inside dismster by 5 foot long, concrete filled,

galvanised irom

with a 3* circular bronse tablst which readst T, 48 X.,

pipe,
R, 13 W.; 33 8-28, S-29; R. L. S. 12585; 1969, from which I estatlished the following

new blased and scribed bearing trees:

o Yellow Bireh

N. 50° K. 8.5 feet (12.9 linky) .

6= Sagar Maple S. k9% B, 16.1 feet (2L.k links) oty
é® Sugar Maple 8. 200 ¥, 9.7 feet {1h.7 links) 2%
OO‘MLD D. «
: LAFPALA *
LAZID *
%5 SURVLYOR o
AN g

A :,, ‘\

oo uu:.::r

Resident witnessea.
48 Datedat Bergland =~ Michigan, thia ath day of October
$ 1989 _
D

Surveyors Registration No_ 12565

Office of___Register of Deeds

Title_Cadastral Surveyor
(Comnty Surveyor, Registared Land Surveyor, or other daly authorised official)

County of Ontonagon

oathn

° " deyotf onag

= Comer monument restored

O -

!hmby:uu?&atmviﬁhmmm“med in this office for record
197, and was filed in Book
N .of County Records.

Mﬁ R-28l s prse Rorimtor of teein

Township k@ North  Range k3 ¥asxt Section.
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a.k.a. Common Repoﬁ

Under certain conditions a corner location can be proved by common
usage or reputation of a point.

In some locales, highways, fences or other cultural features were placed
on section lines or property lines. Where a road or fence has been
commonly accepted as the section line and there is no better evidence
to the contrary, the road or fence monuments the section line by
common report. In the absence of other means, an obliterated
section corner can be restored at the centerline intersection of two such
roads or intersection of fences that are commonly reported as being the
section lines in question. In some situations, it may be better to accept
a long-standing fence corner commonly accepted as the section corner
than to establish a different position by proportionate measurement
based on far-away positions.

The acceptance of these common usage points that are understood to

be the corner point by the adjacent landowners may provide the only

remaining evidence of the corner point. However, the location must
in some way be reconciled by the original record.

An historical pattern of land use can often be seen on aerial photos and
old maps.

Caution: The custom of the area concerning how the fence lines and/or roads
were established and the value of the land should be considered.

Common Usage is generally used collaterally with other evidence,
€.g. testimony, measurements, records.

The location must not be superseded by evidence of a higher
order.

Version 3.0 Course 3 - 35 January 2010



CORNER RECORDATION
Group No. 24, Missouri
T. 35 N., R. 1 E., 5th P. M.

CHAINS

Version 3.0

The 1/4 sec. cor. of secs. 14 and 15, determined
longitudinally by the center of a graded gravel road
extending N. and S., and latitudinally by the
projection of fences and old tree lines extending

S. 86 E. and N. 86 W. This position falls on a road

fill which crosses a stream branch, as verified by the

following County Surveyors;

1865 and 1872, George C. Breckenridge — recorded
cor. as "pile of rocks in edge of branch”.

1900, H. Hawkins = called for position of the
S 1/16, "cor. in the road”.

Aerial photos dated 1939, 1967 and 1986, show the .

rectangular pattern of roads and fences in the area and
prove their long-standing existence,

At the cor. point

Set a Copperweld, 30 ins. long, 9/16 in. diam., 12 ins.
below the surface of a graded gravel road, with a
“DEEP-1" over it, and cap mkd.

T35N R1E
1/4
S15|S14
1987

from which

An "X" chiseled on top of a concrete railing on the
E. side of a bridge, bears N. 12 E., 51.4 ft. disc.

An X" chiseled on top of a concrete railing on the
W. side of a bridge, bears N. 13 W., 45.9 ft. dist.
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The found topographic calls of the original field notes may fix the position of a
line or corner beyond reasonable doubt. They may also be used to fix a position
of a missing corner in either latitude or departure. Topographic calls in the
vicinity of a corner can be the necessary support to prove otherwise meager
corner evidence. When items of topography are found where described by the
original surveyor in a particular township, they may substantiate the reliability of
similar calls for items of topography by the same surveyor elsewhere in the
township.

To avoid misapplication in the utilization of a topographic call to fix the position
of a corner or line, 1) The determination should result in a definite locus
within a small area, 2) It must not be contradicted by evidence of a higher
order or by other topographic calls, and 3) Should have only one reasonable
interpretation (Manual 5-16). In the absence of other collateral evidence for
support, it may be better practice to turn to suitable means of proportionate
measurement when the specific topographic call is questionable.

Caution:  Topographic calls may have been made on the random line rather
than the true line between corners.

Generally, if the restoration of a corner is dependent upon items of
topography alone and appears to be questionable - don’t use it!!

A check should be made to determine whether the results of
restoring a corner from topographic calls are harmoniously related to
the original and concurrent surveys.

Note the precision with which the calls were originally recorded,
e.g. nearest whole or half-chain?

Distinct v. Indistinct features: “Enter swamp/marsh” - location
could fluctuate and be subject to more than one interpretation, while
“A rock ledge” location is stationary.

Must be in the same location as the time of the original survey -
rivers move and earthquakes change shoreline locations, e.g. Alaska.
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STREAM BEDS AND
CORNER LOCATION

Record Field Notes
North between sections 2

and 3

1.90 Stream 35 CW

Note: Corner recovered 1.90 chains south of old stream bed as per record
notes of original Government Survev .
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CORNER RESTORA!

P

(

[TON FROM.

NATURAL FEATURE CALLS

esl corrected
Leave swamp C NW & SE

8.50 chains
10 chains/ '™\

/.

5.10 stream 10 C NW

l‘%1.00 chains

~9.50 Leave swamp C NW & SE

ALl

East corrected
4.00 stream
10 links wide CN

4

North 74.50 chains. Enter/

swamp C NW & SE
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41.91

N.2°I13 W

./...

)-\ / 43.03

26

\ " TN.89°57 E.
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From: Public Lands Surveying — A Casebook

"Nearby Topographic Call For Corner Restoration" (A11-1)

Version 3.0

Solution

No other line between recovered corners of
the subdivisional lines resuited in a heavy
northwest bearing. Nearly all of the lines have
northeast bearings, with only a few having not
more -than one degree of northwest bearing. All of
the resurvey measurements are nearly 4 chains of
excess and average roughly 2 chains long per haif

mile. Thus there deveioped a clear indication that

the original surveyor ran to the right and chained
long. The original measurements were unreliabie
over any significant distance.

Section 5-16 of the Manuai of Surveying
Instructions, 1973, describes the use of topo-
graphic calls for restoring an obliterated or lost
corner. Only those calls which are nearby and
definite may be used, and the reliability of the
topographic calls shouid be proven. The corner of
sections 26, 27, 34 and 35, could not be restored
solely on the basis of topographic calls. The
combination of the nearby call to Craine Creek for
the longitudinal position and a proportionment
between the nearest found corners to the north
and south for the latitudinal position was used.
Double proportionment would have piaced the
corner on the wrong side of Craine Creek.

The procedure which was used placed the
section corner at midpoint on line between
recovered % section corners to the north and
south. The resurvey field notes reveal that the
record distance (1.50 chains) from Craine Creek
was actually used for the longitudinal position,
even though the result on the final plat appears to
be only a singie proportionate measurement
between recovered corners to the north and south.

Figure 4 is a copy of the piat of the

dependent resurvey which was accepted April 14,

1964. Course 3 - 41
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DEPENDENT RESURVEY, PORTION OF TEE NORTE BOURDARY,
(STANDARD PARALLEL NORTE) ,
T. 16 N., R. 21 W., 5t P.M., ARXaNsas

3
§

Standard Paraliel
Righter 1831

56.45

- 62 .85

g 68 .70

Version 3.0
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Set an aluminum pest, 30 ins. long, 2 1/2 ins. diam., 24 ins.

in the ground, over a ~DEEP-17, in a collar of scome, with
aluminum cap mkd.

S C
T17N R21W
1/4 S35

1992

from which

-y

A red oak, 10 ins. diam., bears N. 57° E 17 1lks. dist.,
mkd. S35 at breast height, BT at base, with nail in base.

A red oak, 10 ins. diam., bears N. 36° <., 85 lks. dist.,
mkd. S35 at breast height, BT at base, with nail in base.

From this cor., a gravel road, 30 lks. wide, extending
N. 26° E. and S. 26° W., bears West, 24 lks. disc.

Dry creek, 10 lks. wide, drains S. S56° W. (Record: 56.70 chs.)
Dry creek, 10 lks. wide, drains S. 6° W. (Record: 62.80 chs.)
_—

Dry creek, 4 lks. wide, drains S. 4° W. (Record: 68.73 chs.)
———

% Point for the stan. cor. of secs. 34 and 2% only, T. 17 N.,

R. 21 W., acr proportionate dist.; there is no remaining

{ evidence of the orig. cor.

Set an aluminum post, 30 ins. long, 2 1/2 ins. diam., 28 ins.

2 in the ground, over a “DEEP-17, in a collar of scone, with

brass cap mkd.

SC
T17N R21W

S34 l S35

1992

from which

A cedar, 14.ins. diam., bears N. 17° E., 33.5 lks. dist.,
mkd. S35 at breast height, BT at base, with nail in base.

A cedar, 6 ins. diam., bears N. 66 W., 34 lks. dist.,
mkd. S34 at breast height, BT at base, with nail in base.
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DerexDENT RESURVEY, PCRTION oF TEE SUBDIVISIORAL LINEs,
T. 16 N., R. 21 W., 51 P.M., ARXANsSAs

E-W

Subdivisional Line

Lafferty 1843

- 46 .00

sy 46 .90
s 64 .10
g 65 .15

i 68 . 65

#

AR L A A

3
3
%
2
i
3

Version 30

82.22 'l'he cor. secs. 1, 2, 11 and 12.

19.96

40.27

BB PP RN

T16N R21W
s1
1/6

s12
1992

from which

A pine, 12 ins. diam., bears S. 67° W., 2.645 chs. dist.,
mkd. S12 at breast height, BT at base, with nail in base.

A pine, 22 ins. diam., bears N. 23° W., 4.10 chs, disc.,
mkd. S1-at breast height, BT at base, with nail in base.

Left bank of Buffalo River, bears S. 10° E. and N. 10° W.;
river flows S. 10° E. (Record: 57.00 chs.)

Right bank of Buffaloc River, bears S. 10° E. and N. 10° W.
(Record: 58.50 chs.)

Right bank of Buffalo River, bears N. 21° E. and S. 21°* W.;
river flows N. 21° E. (Record: 60.50 chs.)

Left bank of Buffalo River, bears N. 21°.E. and S. 21° W.

(Record: 61.00 c¢hs.)

Top of bluff, 75 fr. high, bears N. 25° E. and S. 25" W.

(Record: 67.00 chs.)

s N. 0°45* W., bet. sees. 1 and 2.

From this point, a mound of stone, 24 ins. diam., 18 ins. high,

2 bears East, 75.5 lks. dist.

Point for the 1/4 sec. cor. of sees. 1 and 2, ac proportionate
dist.; there is no remaining evidence of the orig. cor.

Set an aluminum posc, 30 ins. long, 2 1/2 ins. diam., 30 ins.
in the ground, over a “DEEP-1”, in a collar of stone, with

% brass cap mkd.

T16N R21W
1/4
s2 | s1
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Dependent Resurvey, Portion of the North Boundary,
(Standard Parallel North),
T. 16 N., R. 20 W., Sth P.M., Arkansas

(Restoring the Survey executed by N. Rightor in 1831)

Beginning at the stan. 1/4 sec. cor. of sec. 34 only,
T. 17 N., R. 20.W., monumented with a mound of stone, 18

ins. diam., 7 ins. high; from which the remains of an
orig. bearing tree:

A stump hole, bears S, 42° E. 13 1/3 lks. dist.

N. 39°04 W., on the S. bdy. of sec. 36.
10.73 = Creet,

|||||l|,l|l|l|l|||l|I|I|l|l|l|l|lll||Ill|l'I

8 lke. wide, flows S. 3® E. (Record: 10.80 chs.)

3?.795E Point for the stan. cor. of secs. 335 and 36 only,

£T. 17 N., R. 20 W., at proportionate dist.: there is no
remaining evidence of the orig. cor. Not monumented.

From this cor.. a cor. of fences extending N. and E.,
Z bears N. 72°43 W., 109 lks. dist.

From this same cor.. a mound of stone, 30 ins. diam., 18
ins. high. bears N. 69°34 W., 133.3 lks. dist.

N. 39%°04 W., on the S. bdy. of sec. 3I3.

H‘lu!llllllliml. i

nnh
phhg
T U U U L

O U T I
i et
G i nhh '

39.795 Foint for the stan. 1/4 cec. cor. of sec 35 only,
ET. 17 N.og R. 20 W., at proportionate dist.: there is no
Z remaining evidence of the orig. cor. Not monumented.
== 49.48 ICreek. 5 lks. wide, flows N. 4° E. (Record: 49.75 chs.)
me- 5518 I Creek. 10 lks. wide, flows N. 40° E. (Record: 55.40. chs.)
m—ep-556.71 $A_cave entrance, 30 ins. diam.. 30 ft. deep. (Record:
z £ 57.00 chs., 40 ft. deep). This point now becomes an angle
B Z point. Not monumented. /
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CORNER RECORDATION
Group No. 21, Missouri
T. 32 N., R. 1 W., 5th P. M.

CHAINS
The cor. of secs. 4, 5, 8 and 9, determined
longitudinally on line bet. the 1/4 sec. cor. of secs.
8 and 9, and the orig. closing cor. of secs. 4 and 5;
latitudinally at record dist. (24.85 chs.) northerly
from a perpendicular rock bluff (Record, *a bluff about
40 feet perpendicular). This position is further

substantiated by other topographic calls of record, and
are as follows: :

N. 0°40.5"' E., 5.56 chs.-left bottom extending NE
and SW. (Record dist., 5.50 chs.)

N. 85°45' E., 8.45 chs.-left bottom extending NE
and SW. (Record dist., 8.50 chs.)

S. 86°03' W., 5.07 chs.-left bottom extending NE
and SW. (Record dist., 5.10 chs.)

At the cor. point

Set an iron post, 30 ins. long, 2 1/2 ins. diam., 12

ins. in the ground, in a collar of stone, with brass
cap mkd.

T32N R1W
S51S4
S815S9
1985

from which

A hickory, 8 ins. diam., bears N. 44  E., 14.5 fz.
dist., mkd. BT at base and breast height.

A sycamore, 1l ins. diam., bears S. 16  E., 28.3
ft. dist., mkd. BT at base and breast height.

A sycamore, 12 ins. diam., bears S. 53~ W., 25.8
fr. dist., mkd. BT at base and breast height.

A sycamore, 7 ins. diam., bears N. 55° W., S52.7 ft.
dist., mkd. BT at base and breast height.

From this cor., a 3/4 in. iron pipe projecting l in.
from a collar of stone, bears N. 24 10' E., 46.1 ft.
dist., falls in the remains of an old fence extending
E. and W. §St. Joe Minerals Corporation records dated
1966 reflect the existence of the fence_but no
reference i1s made of the iron pipe.
bearing trees:

From which local

A hickory, 18 ins. diam., bears S. 9  E., 13.s& ft.
dist., mkd. with 3 hacks.

Version 3.0

A black walnugs)ui%? :iﬁé? diam., bears S. 64° w. Janyary 2010
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Shoreline as Evidence

From: Public Lands Surveying — A Case Book, Fundamentals of Corner
Restoration, pg. Al-3.

Where the official record of a government survey shows that a meander line
coincides with the shoreline of a lake, as in the discussion regarding County
Ditch No. 67, Murray County, 1922, 186 N.W. 711, 155 Minn. 292, it is
prima facie evidence that the meander line marks the actual shoreline.

When the evidence is sparse or nonexistent, the actual shoreline that
approximately conforms to the original meanders may be the best
available evidence or collateral evidence necessary to reestablish an
obliterated meander corner.

Using the actual shoreline, when proven to be located approximately where
the original surveyor described it, coincides with the principle of following
the footsteps of the original surveyor.

The shoreline as direct evidence is more conclusive where it follows a well-
defined bank or the distance from a surveyed line crossing or meander
corner to a definite bend is relatively short. Conclusive evidence may also
be provided where the line crosses a well-defined short leg (or point) of
water or land (e.g. an island).

Caution: This alternative for possible corner restoration is often
overlooked. The use of this method should be in harmony with

the original survey, concurrent survey, and the other methods of
restoring corners.
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Occupation, especially when long continued, A/AY afford satisfactory evidence of
the original boundary when no other evidence is attainable. The presumption
could be that the occupation evidence was constructed upon some information or
assumed knowledge of the actual line. The surveyor should inquire when the
evidence of occupation (fence, tree line, hedge row, field, etc.) originated.

Unless it can be proven otherwise, and lacking evidence of a higher order,
occupation evidence which could have originated when the original corners still
existed should be considered as possible evidence of the location of original
corners that have become obliterated. This evidence should be accepted only
when it can be reasonably reconciled with the original record and other
evidence of the original survey.

Caution: Tt is often the case that occupation evidence was placed
for convenience and does not conform to original
survey lines, e.g. fences may have only been
approximated.

A challenge to the surveyor is to distinguish when occupation is merely
evidence of a potential unwritten right (e.g. adverse possession) versus
evidence of the original survey (title) line.

"Land lawfully gained by unwritten means extinguishes the old written title, but

does not alter the position of the original survey lines."
(therefore)

"Title lines and survey lines are not necessarily coincident.” - Curtis M. Brown,
in "Fence Lines and Written Title Lines", 1972.

Selected Court Cases
"It is a well settled law in this state that, where two adjoining properties are divided by a fence which they suppose
to be the true line, each claiming only to the true line, they are not bound by the supposed line, but must conform to
the true line when ascertained.” Jacobs v. Moseley, 91 Mo. 457.

"Failure to dispute the location of a fence is not necessarily acquiescence in a boundary since a fence may be placed
for purposes other than fixing the boundary.” Cothran v. Burk, 234 Ga. 460.

"Fence does not establish a boundary line when it does not conform to the true line, even though property owners
thought that it was the boundary.” Pilgrim v. Krupero, 209 Mont. 177.
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"WEIGHT OF EVIDENCE"

CHAINS

Version 3.0

The cor. of secs. 20, 21, 28, and 29, monumented with a .
charred pine knot in the center of an embedded mound of

stone, 18 in. base, 3 ins. high; from which the remains
of the orig. bearing trees:

A stump hole, bears S. 67° W., 97 lks. dist.

and an unrecorded bearing tree:

A white oak snasg, 25 ins. diam., bears N. 12° W.,
15.5 ft. dist., with an open window scar 3 1/2 ft,
up from the base.

At the cor. point

Set an irom post, 28 ins. long, 2 1/2 ins. diam., 22

ins. in the ground, over a "DEEP-1", in a collar of
stone, with brass cap mkd.

T33N R3W
8201821
S291s28
. 1988 .
from which

A pine, 13 ins. diam., bears S. 54° E., 53.5 ft.
disr., mkd. BT at base and breast height.

A pine, 8 ins. diam., bears S. 85" W., 39.0 ft.
dist., mkd. BT at base and breast height.

A white ocak, 12 ins. diam., bears N. 61° W., 16.5
ft. dist., mkd. BT at base and breast height.

This cor. is located at the cor. of old fences

extending N., E. and W.

From this cor., an iron pipe, in a collar of stone, in

the cor. of new fences extending N., E. and W., bears
cor.

N. 25739 E., 25.2 ft. dist,

Reset charred pine knot alongside the post.
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Measurements are a specialty of the surveyor, and knowledge of their use as
evidence is as important as making and analyzing them. In ranking conflicting
evidence for boundary determination, the courts have generally relegated
measurements below more tangible elements such as monuments. However,
surveyors commonly use measurements to assist in proving the validity of
collateral evidence at a corner point by its relationship to other original
corners. Measurements are evidence that can be used to determine a corner is
obliterated rather than lost. They are the method of “linking” (tying) the
“footsteps” (collateral evidence) of the original surveyor.

Measurements:

e Yield the relationship of all record calls and corers of the original record, as
well as elements of any subsequent record. They demonstrate good vs. poor
relationships when evaluating conflicting evidence.

Show characteristics and “trends” of the original survey and facilitate the
development of patterns and “indexes”.

e Enable the development of trial proportions, i.e. one, two, three and four
point control solutions.

A position based on collateral evidence should be duly supported, generally
through proper relation (harmoniously related) to known corners, and in
agreement with the field notes regarding distances to natural objects, stream
crossings, line trees and off-line tree blazes, etc., or unquestionable testimony.

Caution: Although technology makes it simpler to “create” a mathematical position
for a corner point than to search and evaluate physical evidence, evidence of
measurement is incompetent to prove an original monument in error. When
called for in a deed, evidence must prove where the monument was as of the
date of the deed, not where the measurements say it ought to have been set.

erivatives. GPS does not find monuments, evaluate evidence or make any
surveying decision. It does not change or enlarge any legal boundary principle.
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CORNER RECORDATION
Group No. 24, Missouri
T. 35 N., R. 1 E., 5th P. M.

|

CRAIN>

The 1/4 sec. cor. of secs. 8 and 17, perpetuated and

‘recorded in 1867 by George C. Breckenridge, County

Surveyor; cor. falls in a recent clearcut where there
is no remaining evidence of the orig. cor., nor the
bearing trees recorded by Breckenridge. Cor, was
reestablished in 1984 by Richard Stewart, LS 1793, by
distance-distance intersection using Breckenridges'
distances from the found cor. of secs. 7, 8, 17 and 18,
and his cor. for the center N 1/16 sec. cor. of sec.
17. An index correction factor, found by measuring
bet. Breckenridges' cors. at the NE 1/16 sec. cor. of
sec. 18 and the center N 1/16 sec. cor. of sec. 17, was
applied to his recorded distances. This position is
accepted as the best attainable evidence of the orig.
cor. position. Monumented with an aluminum post, 2 1/2

ins. diawm., firmly set, projecting 4 ins. from a collar
of stone, with cap mkd.

Version 3.0

T35N RI1E
1/4 S8 _
S17
1984 LS 1793

from which Stewart's bearing objects:

A metal

ground,

A metal
ground,

A metal
ground,

A metal
ground,

fence
bears

fence
bears

fence
bears

fence
bears

post, projecting 6 ins. above
N. 17° E., 30.3 ft. dist.

L

post, projecting 6 ins. above
S. 55 E., 35.2 fr. dist.

post, projecting 6 ins. above
S. 47° W., 32.0 ft. dist.

post, projecting 6 ins. above
N. 34° w., 21.0 fr. disc.

the

the

the

the
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CORNER RECORDATION ’
Group No. 24, Missouri

T, 35 N., R. 1 E., Zch P. M.
crams The cor. of secs. 14, 15, 22, and 23, was recorded by
the following County Surveyors:
1872 by George C. Breckenridge .
1892 by Thos. H. Hol
RECORDS —~ v Thes. M. Motmam

1900 by H. Haﬁkins who also calls for an existing
N-S road at the 1/16 cor. N. of this sec. cor.

1913 by R. E. Hutchings

The cor. point and vicinity has recently been
obliterated by the construction of the Council Bluffs
Reservoir overflow spillway.

Aerial photos dated 1939
COMMON USAGE — and 1967 show the existence of a N-S gravel road and

E~W fence lines/occupation lines emanating from the
locus of the sec. cor. Local residents and U.S. Forest .
___ TESTIMONY - Service personnel state that an old rusted cornmer tag,
facing E., was attached to a large white oak located on
the W. shoulder of the road at the fence line extendin
W. Thos. H. Holman, in 1892, resurvezed the S. bdy. o
sec. 14 and reestablished the lost 1/4 sec. cor. at
midpoint bet. the found grig. sec. cors. This resurvey
has recovered Holman's 17b sec. cor. and the orig. cor.
of secs. 13, 14, 23 and 24. -

The cor. of seecs. 14, 15, 22, and 23, is determined
MEASUREMENTS ~ from Holman's measurement of the S. bdy. of sec. 14, as

supported by the projection of the center line of a
raded gravel road from the N. and old down fence lines
rom the E. and W. The cor. point falls in spillway

where it is impracticable to establish a permanent
monument.

From the true point, the point selected for the witness
cor. to the cor. of secs. 14, 15, 22, and 23, bears
S. 85°30' E., 10,0 ft. dist.

Set an aluminum post, 30 ins. logé,‘Z 1/2 ins. diam.,
22 ins. in the ground, over a "D $-1=." in a collar of

stone, with aluminum cap mkd. ’
wC
T35N RI1E
S S
1987
i | from which

An "X", chiseled on the top of a concrete retaining

wall on the E. side of the spillway, bears West,
3.0 fr. dist.

This cor. is located on the E. landscaped bank above
the Council Bluffs Reservoir spillway.

State Plane Coordinate Position for the True Point

(For Mapping Purposes Only)

Missouri Coordinate System Zone: East

X: 1,166.93 Y: 692,825.28 .

Coordinates derived by adjusted traverse from
D.S.C.&G.S. triangulation station “JOHNSON, 1956 ,
urine the coordinate position determined by a 1986 U.S.
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CONFLICTING MONUMENTS

SHAINS
FEET The 1/4 sec. cor. of sec. 34 only, T. 35'N., R. 1 E.,
monuzmented with an embedded mound of stone, 24 in.

base, 6 ins. high, from which the remains of the orig.
bearing trees: ° . .

A dim stump hole, bears S. 4 E., 5 lks. dist.

- A stump hole, containing wood fragments determined
- by the Forest Products Laboratory to be pine
(record species), bears N. 12 W., 46 lks. dist.

At the cor. point

Set an aluminum post, 30 ins. long, 2 1/2 ins. diam.,
23 ins. in the ground, in a collar of stone, with cap

nkd‘
T3SN R1E
_L/6 S34
T34N RIE
1986
from which

A black oak, 7 ins. diam., bears W. 51" E., 31.5
ft. dist., mkd. BT at base and breast height.

A red oak, 7 ins. diam., bears N. 68 W., 18.4 ft.
dist., mkd. BT at base and breast height.

From this cor., a mound of stone, bears S. 64 05' E.,
143.1 ft. dist. Wood samples taken from deep within a
stump hole located st record bearing and dist. from
this mound vere determined by the Forest Products
Laboratory to be oak (record species was pine). A
metal location tag, mkd. "Probable 1/4 cormer”, on a

white oak, 18 ins. diam., bears S. 15 E., 10.5 ft.
{ dist.

"Use all means”
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CORNER RECORDATION
Group No. 25, Missouri
_ T. 33 N., R. 3 W., 5th P. M.

CHAINS

The 1/4 sec. cor. of secs. 21 and 22, perpetuated and
recorded in 1971 by Kenneth West, LS 1339; monumented
vith a concrete post; 5 ins. sq., firmly set,

projecting 6 ins. from a collar of stonme, with brass
cap mkd.

T33N R3W
1/4
s21|s22
LS 1339 1971

from which the orig. bearing trees:

o

A white oak, 22 ins. diam., bears N. 63° W., 22
lks. dist., with an old scar.

and West's bearing trees:

A pine, 11 ins. diam., bears N. 86° E., 33.7 ft.
dist., nkd. vith a blaze.

A black oak, 1l ins. diam., bears S. 25° E., 29.0
ft. di.:.’ nkd. ﬁth a bhze.

A red oak, 10 ins. diam., bears S. 31° W., 31.0 ft.
dist., mkd. with a blaze.

A pine stump, 8 ins. diam., bears N. 48° w., 33.2
fe. dist.
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Certified Federal Surveyors (CFedS) Certification Training Program
Course 3: Survey Evidence Analysis

Course 3: Survey Evidence Analysis Study Guide

COURSE

DESCRIPTION:

COURSE
OBJECTIVES:

COURSE

INSTRUCTOR(S):

VIDEO LECTURE

This set of videos and other teaching aids addresses one of the most
complex tasks in cadastral surveying, the analysis of the field evidence and
it's correlation with the written record. The course is essentially presented
with three unique sessions on the subject from instructors of varying
backgrounds and experiences. Practical on-the-ground advice is offered,
as well as a thorough discussion of the legal concepts and issues involved
in the analysis of corner evidence.

Upon completion of this course, students will be able to:

e Provide legal and historical backgrounds for evidence analysis
procedures

e Discuss proper use of evidence, including confusing evidence situations
e Practice reading of and interpretation of field notes and plats

e Present proper markings on monuments

Stan French, Bureau of Land Management
Dennis Mouland, Bureau of Land Management
Robert Dahl, Bureau of Land Management
Ron Scherler, Bureau of Land Management

Evaluating Corner Evidence — Part 2 (34 minutes)

TITLE:
ICON LEGEND
2 | [a] | E2 ==
—E r -J 2009
! READING BLM MANUAL
WEB COURSE EXERCISE HiORAR ASSIGNMENT PROBLEM HANDOUT QU
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Certified Federal Surveyors (CFedS) Certification Training Program

Course 3: Survey Evidence Analysis

EVALUATING CORNER EVIDENCE — PART 2

Introduction

We’ve covered some basic principles of evidence. We’ve talked about
evidence evaluation. What is evidence? And we’ve covered at length the
terms existent, obliterated and lost. Before we leave those terms | want to
discuss them one more time.

In my formative years as a surveyor, | felt that between existent and
obliterated it’s just a grey area. It really doesn’t matter, you‘re using
evidence to put the corner point back where it was originally. So, the grey
area between existent and obliterated it doesn’t matter you’re using
evidence to put it back where it was.

| use to think that between obliterated and lost that it was black and white.
If it’s obliterated you have evidence, if you have no evidence then you
proportion it because it’s a lost corner point.

A Grey Area

However as we go through this course I’'m going to demonstrate to you
that there is a grey area between obliterated and lost. For example, a
corner point may be lost in the latitudinal concept but longitudinally we
have evidence to put it back or vice versa.

It may be lost longitudinally but latitudinally we have some evidence to
put it back. So, don’t think that I’'m on drugs or anything like that; I’'m
going to present some examples to you that demonstrate that it is a little
bit gray between obliterated and lost.

We’re going to change gears a little bit and I’'m show you some examples,
some slides of original evidence, original monuments and accessories to
those monuments. The Manual talks about the identification of
monuments, Manual section 6-15. “After making allowances for natural
changes, a monument to be identified from the record should not differ
significantly from the following - the character and dimensions of the
monuments in evidence should not be wildly different from the record.”
In general terms the monument should approximately agree with the
dimensions that the original surveyor described it. Say he had dimensions
written down as a marked limestone, ten inches by fourteen inches by
eight inches.

Version 3.0 Course 3 - 55
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presentation that he uses during topics 1-
5 can be found in the Handout section at
the end of the Evaluating Corner
Evidence — Part 1 study guide.
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Certified Federal Surveyors (CFedS) Certification Training Program
Course 3: Survey Evidence Analysis

EVALUATING CORNER EVIDENCE — PART 2

Don’t be disturbed if you find a marked limestone that’s nine inches by
eight inches by six inches. It’s a few inches off in the dimensions but it’s a
marked stone. Don’t let that be the foundation to reject the stone as
evidence of a corner point. It also says “the markings in evidence should
not be inconsistent with the record.” Again in general terms that’s a pretty
good statement but veteran surveyors know that you can find the original
monument and the markings may not be exactly like the deputy surveyor
described them in the notes.

Finally “the nature of the accessories in the evidence including size
position and markings should not be greatly at variance with the record.”
Well again this is a good state but there are exceptions and remember |
told you nothing is black and white. So you might have, you might want
to verify the monument at the corner point and measure out to an
accessory.

But if the accessory is down a forty-five degree incline and you try to hold
that tape level and find that it doesn’t agree with the distance as written in
the original notes you might try sloping the tape down to the tree and see
if that agrees. So keep those kind of things in mind.

The important thing here is that they accessories are considered as part of
the monument. Their identification without finding the monument can fix
the position of the monument and restore a corner to its original location.
A search for the monument should include a search for all accessories.
While we are talking about monuments we have perpetuations of the
original corner position.

And quite frankly surveyors have always used any kind of durable
material, and this is limited only by your imagination, and | have a partial
list here of the typical monuments that you find. You find aluminum
monuments, iron pipes, iron pins, railroad spikes, rebars , wood stakes,
axels, mounds of stone, fences, roads ,etc, etc, etc. So, perpetuations of an
original corner point may not be, the corner point may not be the original
monument it may be a perpetuated monument.

Let’s look at some slides of some original evidence. Here we have the
scales of justice as they are commonly known but for our course these
scales weigh the evidence. The original evidence, the original monument
and accessories will carry more weight than testimony. Legal principles of
corner evidence we talked about statute law and common law principles
and here we are in the court of law and the judge says “by law the corner
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point is fixed by the original survey or the document that created it.” The
final authority on the location of a corner is a court of proper jurisdiction.

Ok, for example lets look at the scheme of marking monuments that the
deputy surveyor may have used. Here we have a stone monument and
here we have what are called notches and these are grooves. The scheme
of marking these notches and grooves are thus: this is the section corner in
the township that the deputy surveyor wants to identify.

Lets note that this monument is going to be one, two, three miles from the
East boundary of the township. That corresponds with one, two there we
go, three notches on the East side of the monument.

Correspondingly we have from the South boundary of the township one,
two, three, four miles. So on the South edge of the monument we have
one, two, three, four notches. Ok, same principles applies to the grooves
on this monument. We are two miles; one, two from the East side of the
township and there two grooves right there.

From the South boundary of the township we are one, two, three miles
that corresponds with one, two, three grooves. And this is the general
scheme for marking a section corner in a GLO surveyed township. Now
correspondingly the quarter corners might be marked with a fraction of
one fourth, one slash over a four.

Now there are a lot of different kinds of corner points in the public land
survey system; meander corners, closing corners, sections corners, quarter
corners all of these things and all of these will be marked
correspondingly. Now you need to check the original notes and examine
those for how the deputy surveyor said that he marked those.

Here is a stone that is actually marked. Now those really aren’t much
more than cat scratches on there with two cat scratches on the South side
and a four on the East side. And I don’t want you to think that these kinds
of stone monuments just jump out and say “here I am”. These are tough to
find and locate, there is lichen and moss that has grown over to hide those
notches and grooves.

So you have a couple of tools of the trade here and | want you to note the
wire brush right there and look at the gloves there. These are very

important tools of the trade. And the gloves as you can see the fingertips
are worn out from rubbing lichen and moss and dirt away from the stone
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and examining it to find those very discreet marks on a monument
sometimes.

When this one was found, it was actually laying down in partially buried
under the leaves and the other stones right in here. So you have to know
where you are looking and where to start digging in those leaves and start
looking for the marks. Again, this is another stone that was found and
almost discarded because these marks right here were very indiscernible
and it took some water from the canteen and gently using the wire brush
and wearing out a pair of gloves to find the marks on that stone. We felt it
was the right stone because of the dimensions and measurements brought
us into the general location of where that stone should be. And we finally
found where that is there.

Quarter corners. Here’s two different quarter corners with the little bit
different nature and its different parts of the country.- one in the Midwest
and one up in ldaho.

This quarter corner right there has distinct one — fourth marked on it but
that stone was completely buried in the dirt and the leaves and a lot of
scuffing had to be done to dig it up. And quite frankly it was found only
because we found the pine stump accessory and we measured back from
and knew where to dig for this one quarter stone.

Now conversely this one over here, this was out literally kind of a boulder
field and you look for that stone its quite large-over two foot tall. And
again the marks on there do not really jump out at you, you’ve really got
to take your finger tip and rub the dirt off in there to look for those marks.

Wood Posts

Ok, wood posts. A lot of the GLO land surveyors used wood posts
whatever was handy and native to the area. Here we have a wood post that
IS, you can see both scribed, and there is an eight, and down here is the
remnants of an S way down there. But it also has notches kind of like a
stone would’ve been right along there.

So, the wood posts you just have to look in the notes and check the notes
for how they’re marked. And of course one of the problems with wood
posts is that wood decays. And here we have a wood post that was, looked
liked it had been supported in a collar of stone but its fallen over its
started to be covered up with leaves and in few more years its going to be
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rotted and gone. But you can see some of the remnants scribed marks
from that wood post and without seeing that the wood post just would’ve
kind of been unremarkable in this area.

Well like we said the law of nature is that wood posts decay. So, some
surveyors might think what’s the point in looking for them? Well we still
have avenues that we can use and one of the things is that often times
they’ll leave their decayed remains in the ground or underground.

Here we have a wood post that the bottom of it remains underground and
if you’re ever in a marsh or wet area that’s perpetually wet you might
reach down in there and pull out the point of a wood post if you know
exactly where to look. This is actually a corner point, there was a wood
post right in here and its certainly gone. It is completely decayed now but
underground there was the soft remains of where that wood post was
planted in the ground.

There were plenty of stones in the area so the deputy surveyor took stones
to help prop up the wood posts. Alright here’s a wood post that is
completely decayed and this is all that remains right there. And this was
the wood post and actually it was located because there was a stone
memorial that the notes said was just to the North, right in this area that
referenced the original corner post. So the stones were found and to verify
that there was a wood post around there this surveyor scraped away the
dirt and found the remnants of the wood post.

So if the wood post is completely decayed or gone or the stone is such
that you can’t find the marks, what do you do? Well the law says that the
accessories are part of the corner point and here we have a tree that is a,
shows how the corner accessories were marked for a quarter corner. And
we see one quarter S BT and note that the BT here is at the bottom near
the base of the tree in this one. And that’s a good thing because when
these trees are cut off; often times you can find remains, maybe the scribe
remains, right at the base of the stump.

Here is a pine tree and here we have window scar where this bearing tree
accessory was blazed and scribed and now it’s partially healed. And if
you like right in here you would see portions of the scribe mark where the
deputy surveyor got in there and marked the tree. This is a tree that hasn’t
completely over grown. This is another pine tree accessory and | want to
point this out to show you that every deputy surveyor has their own set of
characteristics. He may have been working under different instructions, a
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different Manual but every surveyor has his own fingerprint that he
applies to his survey.

In this one, we have a deputy surveyor that marked a tree in 1865 to
reference a section corner that was on a township line. Then a number of
years go by and the rest of that township is surveyed and in 1875 this
deputy surveyor came in and he marked the tree right here. Now what he
did is this was a closing corner that was about thirty links away from the
other tree that was marked in 1865 and this surveyor thought he would
take the same tree but you can see different characteristics. This blaze is
higher than this one. This is closer near the bottom. And I’ve had
surveyors say “Oh, we’re going to reject this one because it should be
marked down here.” That’s not necessarily true.

So one of the things that you need to do is get familiar with the
characteristics and the marks that the deputy surveyor in your area of the
survey, get familiar with the marks that he made on his monuments and
also the marks that he made on his accessories. And you can do this by
going to the courthouse somewhere and doing research on fine corner
points that have been perpetuated by other surveyors. And actually go out
there and look at those and see what the evidence looks like.

Here we have a tree and the original blaze and scribe marks are
completely healed over. The annual growth rings have actually covered up
the marks on that tree and this is where experience, there is no substitute
in this area, experience will allow you to discern that there is a blaze right
there on that tree. And that it might underneath there contain the scribe
marks that the deputy surveyor left.

This is a cross section of a tree trunk that demonstrates how trees grow
annually. You can see that you have these annual rings here- one ring for
each year the tree grows just like that. And if the tree is marked or in this
case scarred by a fire but if its marked right there, subsequent annual rings
will grow like this and eventually will cover up that blaze. And after a
while you can’t even really see it but if your doing retracements of old
surveys this is part of science that you need to be aware of and understand
that even though you can’t see the scribe marks it may be in there, inside
the tree.

So applying that to our evidence of trees and when they’re sawed off, here

we have the stump of an original pine tree. It was this tree was marked,
when it was about seven inches diameter-like that. So a hundred and some
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years later the tree has grown this much but we can still see the scar right
here that’s left by that blaze. So an experienced surveyor knows what to
look for and will eventually find this mark.

Sometimes it might be necessary to block out the tree to verify that it has
been marked and this is an example of an oak tree that was blocked out.
We took an axe and cut into it, right in here, we felt that there was
evidence of a scar right there so we cut into. Unfortunately the tree was
hollow but cutting into it on one piece down here there is reverse scribing
right in here. So what happened is this tree, the annual rings grew around
and it filled in the grooves from the scribe marks. Then as the tree
decayed from the inside, the overgrowth, the more gnarly wood was the
last to decay. And it indicates the reverse scribe marks as seen in this
specimen right down here in the bottom right. Looking a little closer in
here on how a surveyor here chopped in towards the center of the tree in
an attempt to find scribe marks.

Now the center of the tree is kind of dark in here but in here you can see
the one quarter S in there. So the surveyor was able to verify this corner
point the original monument was gone, it was a wood post that decayed
and long gone. So the only way to verify this corner point was to verify
the marks inside this tree.

It’s not recommended that you go around cutting into every tree of the
locus of a corner point. You need to be able to recognize the exterior
indications that the tree was marked and may be over grown. Cut into
only as a last resort. Some other things that you can do is to take a core
drill and core into the tree to determine its age.

Maybe if you find out that the tree was too young it was only two inches
at the original time that the original surveyor would’ve been there you
could rule it out as being an accessory to the original corner point. In this
case Mark has drilled into the tree and pulled out a core right here and he
can count the annual rings on this core to determine how old that tree was
and if it might date back to the time that the GLO surveyor would’ve
marked it.

Actually in this case he’s coring the tree to see how old it is and this tree
is located on an island he’s trying to determine if the tree can indicate if
the island was in existence a hundred and fifty years ago. But this gets
into riparian boundaries and we won’t be delving into that too deeply in
this course.

Version 3.0 Course 3 - 61

January 2010



Certified Federal Surveyors (CFedS) Certification Training Program

Course 3: Survey Evidence Analysis

EVALUATING CORNER EVIDENCE — PART 2

Often times the best material to serve as an accessory isn’t a tree but a
boulder in this manner. But even at that this X was pretty tough to
distinguish and we had to get our main tool here, the gloves and wipe
away a lot of the lichen and the moss from a lot of boulders and finally
found the X on this particular boulder. So since we found that X we now
have our original corner point because we found this original X mark on
the boulder.

An accessory doesn’t only have to be a tree or a boulder it can be any
object whether its man made or not that references the corner point. So in
this case the northeast corner of an old cabin up in the mountains
referenced this original stone monument. This stone monument was kind
of located out in a stone field, a boulder field. It would’ve been almost
impossible to check all of the stones in there and find the grooves that
were on that stone but we pulled off the corner of that cabin measured out
and it helped to locate that stone.

The courts have told us that a definitely identified line tree is monument
of the original survey and it’s treated just as a recovered corner. Now a
line tree, you have to refer to the original field notes to determine where
they are and where you should look for them. So here we have a specimen
line tree and it is marked with two hack marks. So if we were going to
looking for something like this in the field, here we have a pine tree that
has the two hack marks. Now you really have to know what you’re
looking for because these could be mistaken for just a scar on the tree or
where a branch is broken off the tree. So you need to refer to original
notes and measure down the line and look for that line tree and hopefully
you’ll find something with a couple of hack marks in this manner.

One of the problems we have to deal with today, being a retracement
surveyor, is that evidence of the original monuments and the accessories
is disappearing. So we’re having to deal with fragmentary evidence with
portions of trees that are decayed, wood monuments that have decayed,
stone that monuments that are buried in dirt covered with lichen and
moss. This is a situation where the corner point was a marked wood post
but having surveyed in the area quite a bit I knew that the wood posts
were often supported in this rugged rocky terrain in a collar of stone.

So when corner points were found often you were just finding the collar

of stone that actually supported the original wood post. And the same
goes for this decayed black oak tree. The black oak tree it’s fallen over, it
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occupied a position at the actual GLO record bearing and distance from
the mound of stone. You can see that there is area of decay right in here
where the scribe marks would’ve been. So we are dealing fragmentary
evidence here, a mound of stone and a fallen decayed tree but they agree,
they still agree, with in some respect the GLO notes. So one of the things
you don’t want to mistake the mound of stones as a fire pit from deer
camp. That’s been done too. So we can see that the evidence of the
original survey is disappearing due to the effects of time and the acts of
man.

Here we have a very large pine tree that has been cut down during a
logging operation but even with that if you’re in the area searching for
remote corner point evidence you need to be looking at some of these
dead and downed trees. And also there will be the stump remnants of this
tree that might have indication that this tree was an accessory to an
original corner point.

Alright the ravages of nature in the Midwest, the area in Missouri where |
surveyed is sometimes known as tornado alley. The tornados come
through or just even a wind storm uproot a lot of trees in a wide swath of
area. So here is a tree that is completely blown over and the root contains
all this dirt right here. Now this tree we can still find the scribe marks
where it was but imagine the affects of this tree along time down the road
say fifty years, a hundred years down the road from now.

As this tree decays where does all of this dirt go, it drops straight down
and creates a mound of dirt. And then over here, over in this area you’re
going to have a pit. So you’ll have a mound of dirt and a pit and that’s
what we call a wind thrown bearing tree. If you’re in the locus of
corner point and you have this kind of situation just knowing
geographically what kind of things have happened the best evidence of
this witness tree might be a mound of dirt.

Evidence and the Urban Interface

Alright, urban interface. More and more the evidence is being obliterated
and it disappears because of development. Here we have the window scar
on an original pine accessory and actually I tell people that this is the
backyard of a retired cadastral surveyor who enjoyed his job so much that
he just wanted to sit out his retirement days looking at the original
scribing on that bearing tree.
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But in actuality this tree references a corner point that is out in the
intersection of a road. Even though you’re out in urban America it might
still pay to look for those bearing trees in the backyard so to speak. So
we’re left looking for fragmentary evidence, the best evidence may be the
decayed stump remains perhaps even the reverse scribing laying there on
the ground.

I want you to remember this stump for later reference and the ramification
that the scribe mark that was right in there, you can see the bottom of the
BT scribed in that stump. See the affects that it had on a timber trespass.
When the direct evidence of a corner is missing or destroyed other
remaining forms of evidence, considered collaterally, maybe the best
indication of the original corner position. We are going to pause here at
this point of the presentation.

This is going to conclude the slides and the discussion of the direct

evidence, the original monument and the accessories. We’re going to get
into a serious discussion on collateral evidence when we come back.
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Introduction

We’re going to jump into discussing collateral evidence and we’re going
to discuss six main elements of collateral evidence: testimony, records,
common usage, topography, occupation and measurements.

Now we’re going to jump into the top one on the list being testimony.

Testimony

Testimony is one of those things that is very powerful sometimes in
convincing a judge or a jury when a corner point is litigated. Some basic
principles in regarding testimony, the original location of a corner may be
restored at a position pointed out by a person who saw the original corner
or has reason to know its location.

The evidence testified to should be given no more weight than would be
given in court. Well that’s a tough thing for a surveyor to know. The
Manual goes on to say “weight will be given to testimony according to its
completeness, its agreement with the original survey and the steps taken
to preserve the original location.” Such evidence must be tested and
confirmed by relating it to known other original corners and other calls of
the field notes. Again, we see the mention of relationship in regards to
collateral evidence.

Testimony is one of those things that it seems like surveyors would prefer
not to do it. They don’t want to talk to the adjoining landowners; they
don’t want to talk to individuals that may have knowledge of the corner
point. It’s either because we’re shy or we think that they’re going to be
upset at where the boundary location is ultimately going to be.

But testimony evidence in the eyes of the courts is very powerful and it
can actually be used to determine the corner point. The Manual in section
6-20 has some guidelines that are but pretty good but are quite general.

Guideline number one says “the witness must be duly qualified.

Information should be first hand, complete and not personal opinion.”
This would be an instance where you’re conducting your survey and your
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trying to get information at the corner point and an adjoining landowner
basically says “Well I think that corner point should be right over there
because you know we built that fence five years ago, we’ve all been
agreeing to it and I think that should be the section corner.” Well some
statements like that should tip you off pretty quick.

So when you’re relying on testimony I think it’s always a good idea to
have done your research and maybe made some measurements to know
that general relationship of the corner point in question to other corner
points. I‘ve had discussions with a landowner who was really trying to
convince me that a certain fence corner was the section corner. | was sort
of dubious to it because I thought the section corner was more in the order
of about a hundred feet away.

And it was a hundred feet in a direction that would’ve favored the
landowner but he was very adamant that the fence corner was the section
corner. So | told him a little bit about our survey and that | had reason to
suspect that the actual section corner was a hundred feet further east. And
he immediately saw how that was going to favor him and he sort of did
this and said “Well, you know young man, you may be right.” So
testimony, you always want to be able to test it with other elements of
evidence.

Number two, testimony should stand appropriate tests of its bona fide
character. It is honest, in good faith, genuine without fraud. Well, I don’t
know, but I don’t have a lie detector that I can carry with me along with
my other equipment so sometimes it’s hard to know if it’s honest and in
good faith.

Testimonial evidence given by disinterested parties is often more reliable
than that which is given by adjacent landowners. And | just gave you an
example of that. Landowners have often times have too much at stake.

Number three, testimony must be sufficiently accurate for what is
required in normal surveying practice. Sufficiently accurate. Well, if you
had a landowner, farmer or rancher that said “Well, I know for a fact that
my grandfather told me that the quarter corner is up there on top of the
hill.”

Well, if you have a hilltop that’s a broad sweeping hilltop it helps you
define the general location but you haven’t gotten testimony that is
sufficient to show you that the corner point is right here at this exact
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location. Now, if your evidence or if your restoration process of the corner
point led you somewhere off of the hill then you might have concern. But
its got to be good enough to say that it is right here. | once had a section
corner where it was in a rural farm area and it was kind of in the front
yard of a farm house and it was our search area.

We looked around we didn’t see anything there. We talked to the person
that lived there who was the son of the actual landowner and we finally
hooked up with him one day and he gave us a very interesting story. He
said “See that big bowl there in the yard.” Yeah, yeah. “That use to be a
great big white oak tree and it was hollow on the inside.” And he said
“We use to store shovels and other tools and stuff inside that hollow tree.’
He said “My grandfather told me that tree was a government tree.” In
other words it witnessed the actual corner point. Now that’s pretty
convincing testimony and it’s pretty specific and I actually used that bowl
shaped depression in the ground, coupled with the testimony to determine
my corner point. So, that would be pretty good testimony but I still had
measurements and other things to bring me into the locus of the corner
point.

2

Another very good statement is “Corroborative evidence is necessary in
direct proportion to the uncertainty of the statements advanced.” Well, I
like 1 just said | think you need to always be prepared to have other
evidence, measurements other landowners what do they have to say about
the corner point.

I remember one time where we had a another section corner that we were
trying to determine and in the area of the section corner but it was a
mound of stone. Now in this area, and it was in Missouri, a mound of
stone is often indicative of a corner point. But in this case the mound of
stone we’ve made measurements into it and it seemed to be too far east.
And it also didn’t agree with a topo call, which was a creek call, two
chains.

Creek call is supposed to be two chains east of the section corner. Well,
this mound of stone was only about thirty feet west of the creek call; it
should’ve been about two chains. There was an old house down the road
and everyday as we drove into the survey project there would be two
gentlemen in a rocking chair sitting on the front porch.

The first time we stopped to get permission to do work in the area to cross
their property and ask them if they had any knowledge of the section
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corner. And at the time they kind of looked at each other and shook their
heads “Well no, we’re not sure where that’s supposed to be.” So, after
analyzing all of it we decided that the section corner is going to be further
west and about two chains from the creek. And we were going to reject
this mound of stone.

And | went to talk these two individuals and | remember the conversation
very distinctly because as I told them very kind of apologetically that “I’'m
sorry but you know there’s a mound of stone there in the creek area.” And
they said “Yeah we know that mound of stone.” And I said “Well you
didn’t tell me about it earlier.” And he goes “Well we just wanted to see if
you knew what you were doing.” I said “Well the corner is going to go
further West up the hill.”

They looked at each other and had a good chuckle about then and they
said “Yeah, we created that mound of stone and it use to be further up the
hill.” So you kind of want to know what you’re doing when you talk to
some of these folks because they may be testing to see if you know what
you’re doing.

When you are doing a resurvey and testimony is going to be important to
confirming your corner point you might actually want to get a witness
statement from the person attesting to the corner. You can include the
following information; get the name, age, address, how long have they
been at that residence, when did they first acquire knowledge of the corner
position.

How did they acquired knowledge of the corner position is pretty
important if you go into litigation because juries and the courts seemed to
empathize with how knowledge or the memory of where that corner point
is was obtained. You might get a photograph showing the corner point
and the witness with the date, the photographer and witness signature.

And in this day and age with digital cameras, that’s kind of an easy thing
to do. And you might want to get an actual signed statement from the
witness. Sometimes if you can get a statement that’s good but I’ve had it
where you’ve set them down to sign a statement they start to get nervous
and they’re worried they’re signing some document and they can get
upset with that. And if that’s the case they don’t want to sign the
statement just get it into your field tablets documented and for me when
I’m discussing this with the landowner or somebody that has knowledge
and I’m going to rely on their testimony I like to have somebody with me
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that can witness the statements that were made.

I have an example of a witness statement from Monica Candelaria and
she’s certifying that she’s a lifelong resident of the area, landowner of
property adjacent to the corner of sections twenty, twenty one, twenty
eight, twenty nine and she says “to the best of her knowledge and belief
the nearest true position for the section corner would be located in the
remains of an old fence line extending North, South and West.”

So, now we have a statement from Monica, we have fences that extend
north south and west and have measured relationship coming in to
confirm the location relative to other corner points. So | think we have a
pretty good statement that will really help bolster the corner point.

| want to cover just a few more things regarding testimony in general
terms. | want to reinforce again, testimony can not overcome the original
monument or its accessories as to the location of the original corner. If the
testimony is strong enough it can be used alone to determine the original
corner point. However most often it’s used to corroborate other collateral
evidence to support your determination of the original corner point.

Most generally testimony should be related to other calls of the record and
corners of the original record. Testimony is best when it is based on
personal recollections. However hearsay is sometimes allowed in
boundary cases. And I’ve just given you a couple of stories of where
hearsay came into play on the corner point. And here is another very
important item, if you do not accept a testimony or a witness statement to
locate the corner and use another location be prepared to impeach the
testimony.

In other words be prepared to cast doubt upon the testimony. You need to
be prepared to say “Well, yeah I know they said this but for these reasons
I felt the corner point is somewhere else.” And we’re going to discuss a
case here in a minute that demonstrates the importance of that. And then a
final caution, the witness may mistakenly confuse evidence of a property
boundary or unwritten right with evidence of the original survey or
written title line.

As a surveyor we have to distinguish between the two and fences are a
difficult piece of evidence sometimes that really give us a hard time to
determine whether it’s just a fence line of convenience and not really
evidence of a section line or was it actually built on the section line. These
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are tough things to determine.
Case Law

At this time, | want to introduce the case of United States v. John Citko
and others. This is, to me, and intriguing boundary case that I first read —
again when I was in my formative years of the early 1980’s. ——

When | first read this case | was outraged. | thought the Judge made a R

terrible determination and | read it several times again over the years. | . _ Acopy of US. vs.
. ; itko can be found in the Handout

hope when you read it that you recognized all the elements of boundary section at the end of this study guide.

evidence and I suspect you either really agreed with the Judge’s decision

or you really disagreed. I’ve discussed this with a lot of surveyors and

opinions are usually strong and they tend to be varied.

I’m going to try to get you oriented. | have this diagram here you might
want to keep it in front of you as we talk about the case but I’'m going to
introduce it using this diagram. We have a section line between sections
twenty-four and twenty-five. This is the line right here. At each end of the
section line are found original corners this corner point is found and this
section corner point is found, they are original.

At issue is the quarter corner in the center between the two section
corners. The ownership is the United States to the North, the United States
to the Southwest and Mr. Citko to the Southeast. The area of the quarter
corner falls in kind of a marshy area and historically there was an old road
to the West of the corner point it has been variable called a tote road, a
haul road but there is a road over here West of the corner point. Along
this road there is a pile of rocks or a mound of stone, depending on who
you want to talk to, and this pile of rocks is North forty-four feet and west
one hundred fifty-five feet from a proportion point of the quarter corner
which would be midpoint between the two section corners.

Evidence was introduced and one of those pieces was an old highway
map. The highway map indicated distances from something of 2,837 feet
East and 2,510 feet West and depending on how you wanted to interpret
that, it was interpreted to be either from the quarter corner or from the
highway. Well the relationship of the mound of stone relative to the
highway tie is somewhat similar. The mound of stone was 2,508 feet East
of this section corner over here. And 2,819 feet to this section corner and
some in the case felt that these two sets of distances correlated well and
that the mound of stone was the intended quarter corner.
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The surveyor for the USA made a thorough search of the area, looked for
the original accessories which were tamaracks and | could tell you in the
lake states, and this case is from Wisconsin, that tamaracks are very long
lasting. They have very dense tree rings and they are very pitchy and they
are very durable they last a long time. The original monument was a wood
post and we know that wood posts decay right? Ok, so this sets the back
drop of the situation. You can see that the mound of stone favors Citko
and naturally he would be in favor of that as being the corner point.

So, let’s discuss a few things in regarding this case. I’ve tried to set it up
for you graphically now | want to discuss some of the basic principles of
the case and the issue. 1 think the issue was that the evidence of the one
quarter corner was insufficient enough to justify whether or not to
reestablish it by proportionment.

The United States contended that the one quarter corner was lost. The
Citko’s contended that the quarter corner is not lost, it’s obliterated and it
exists at the mound of stone. Now in reading the case you noticed that in
the synopsis of the case, the judgment over Title 43 of United States Code
Section 752 and we did that at the beginning. That is the statute that says
that the original corner points are immovable. The judge also discussed
the United States v. Doyle which is a common law case and we mentioned
that is the case that says surveyors must use all means to determine the
corner point before saying that the corner is lost.

The court also established that Wisconsin law follows federal law and that
Wisconsin had adopted the BLM Manual of Surveying Instructions in
2009. Then the court, as did we earlier, went into an extensive definition
of existent, obliterated and lost; how about that?

| want to review the evidence that the United States entered in and felt
was compelling then we’ll review the evidence that the Citko’s introduced
that was compelling and then we’ll go through all of this by iterating the
findings of the court. So, the USA contended that the rock pile was five
feet by three feet by twenty inches high. And the USA surveyor said that
is uncharacteristically too large for a monument to a corner point. He also
said there is absolutely no evidence of the original bearing trees, the
stumps or the roots.

The USA also contended that there is a fence on the North South center

line of the Northeast quarter of section twenty five. Yes. There is a fence
line on the North South center line of the Northeast quarter and it was
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from 1941. They said its midway between the proportion point for the one
quarter corner and the section corner to the East. So in essence they’re
saying that a sixteenth corner that is supposed to at midpoint between a
quarter corner and a section corner doesn’t fit with the rock pile.

Now we’re going to see where that was a little bit of a fatalistic
presumption considering that fence line. The USA also contended that the
highway map from 1935 shows ties to quote “verified section corners to
the East and West” but depicted the one quarter corner as quote
“unverified”. They said that the ties were from the highway itself.

There was previously in 1971, and this case was tried in 1981. In 1971
there was a surveyor by the name of Arnot who quit the services of the
Citko’s he could not agree with them on the location of the one quarter
corner or perhaps he wasn’t paid. But surveyor Arnot used a right of way
deed which placed the quarter corner one hundred feet north of the
governments’ proportion quarter corner point. Aright let’s consider this.
The surveyor used a right of way deed which placed the corner one
hundred feet North of the proportion point.

And let’s recall that in highway maps, highway construction, don’t they
use 100 feet stationing? Was maybe the hundred feet stationing a little off
here? Placed the corner a hundred feet north of the proportion point.
Maybe a consideration, maybe I’'m just trying to defend the governments’
position.

Lets talk about what the Citko’s contended. They brought forth a witness
by the name of Kadubick, and by the way if you can pronounce all the
names in this case, Sacankinski, Nanusanis, Kadubick and others, you’re

doing pretty good.

But anyway Kadubick is a life long resident and he testified that he saw a
fence which ran East from the highway over the rock pile in 1960. The
Citko’s had witnesses as early as 1968, they had Kowalski statement in
1974 but they did not inform the government surveyor. But they
contended that the government surveyor didn’t ask them for information
or witness statements. The Citko’s didn’t have any luck with surveyor
Arnot so they hired another surveyor, Harrison, who found some soil
discoloration which he says could’ve resulted from disintegration of a
wood posts.

However, he says his opinion is based largely on the testimony of the
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local residences. Sacanski testified by a written deposition, a deposition
is where they don’t testify in the actual court hearing but their testifying
with their Attorney and the opposing side’s Attorney and making
statements to an account that would be admitted as evidence to a court.
So, Sacanski testified that the fence running over the mound, he testified
that the fence running over the mound of stone was built in 1937.

The fence between he and Citko was built in 1941 and replaced the fence
from 1931 that was thirty feet further West from the new one. So,
remember what I said about the sixteenth corner fence, let’s go back to the
diagram. Sixteenth fence line running North and South between Citko
and Sacanski. Now the United States contended that the 1941 fence fit
right at midpoint between the section corner and the quarter corner. And
so USA felt that bolstered their decision to use the proportioned position
of the quarter corner. Well that supposition kind of gets blown out of the
water because Sacanski said that this fence from 1941 replaced a fence
that was further West from 1931. And he also said that this fence was
built by a one point control by coming record distance from this section
corner to the sixteenth fence. That’s kind of tough on the USA stance.

So, the new fence or the 1941 fence was surveyed in from the East only.
Then there was a resident by the name of Newscanwitz, he testified that
he saw a wood post at the claimed corner in 1930. Then we get to the
crucks of this case, Colwell Crowski. Colwell Crowski testified twice by
deposition. In the first deposition in 1979 he simply stated he saw two
posts at the sight of the claimed quarter corner in the 1930’s.

Well then the second deposition taken in 1980 he went into detail
describing the events which kept his memory fresh in mind. The memory
involved a deer hunt from 1927 and he was 13 years old. Now for those of
us that hunt we certainly know when and where we got our first deer. He
and his brother were resting after dragging a deer that his brother had
killed while resting along the tote road they saw the corner post and two
dead tamaracks with markings in them. One cedar post had the numbers
twenty-four and twenty- five marked on them. So this is the testimony
that kind of clinched it for the Citko’s.

Well now let’s talk about what the court determined and look at what they
said and how they analyzed some of this evidence. The court said the
mound of stone marks the corner point, case closed. The court however
praised the government surveyor in his thorough search which determined
that the corner was not existent. The court praised the surveyor for his
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thorough search which determined that court was not existent. However
the court said “Wait a minute, we still have to determine if the corner is
obliterated or lost.” What did I tell you about that? The court said the
highway ties were similar to distances from the mound of stone and we
went over those distances here they are circled right here and here.

The court observed that the North South fence at the sixteenth, that’s this
infamous fence right over here, was here in 1931 and thirty feet to the
East in 1941. Said that that fence was further West until the newer one
was built in 1941 and the surveyor who set the location of the fence
worked from the East only and did not use the quarter corner. So that
fence can not serve as evidence.

The court observed that Arnot, he’s the surveyor that used the highway
deed, said that Arnot’s right of way survey supports the proportion point.
But in itself does not lead this court to support the determination that the
corner is lost. This is where it gets fun. The court observed that the
deposition evidence was unfair to the United States because the witnesses
were not disclosed to them until the court action. But they said the failure
to ask for testimony evidence was the government’s surveyors fault. He
should’ve asked.

The court said the Sacanski and Newscawitz testimony didn’t help much,
they were the two who just said “Yeah we saw a post there” and the other
said “Yeah there was a fence running over post at that location.” The
court said that Colwell Colski’s second deposition was very persuasive
they said his memory was much clearer after help from Citko’s legal
council, they acknowledged that. However the court is still convinced it is
truthful. They say the testimony, and this is very important, the testimony
was corroborated by other evidence. And they also observed that there
was a fence running over the mound of stone since 1930.

So in conclusion, the court said the evidence supported the testimony and
although the government surveyor did an impeccable physical search he
failed to seek witnesses before concluding the corner was lost.

So, I have a few questions for contemplation here. There was a mound of
stone there along the road, why wasn’t the corner point considered
existent? Well that’s because there was no direct evidence of the wood
post or of the original accessories that were the tamarack trees.

How about harmonious relationship? Did harmonious relationship or lack
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there of, of the rock pile, did it play in this case? Well actually the rock
pile doesn’t relate very well to the found original section corners. But this
is a case where the evidence out weights the measured relationship. The
court said the physical evidence especially when corroborated holds over
harmonious relation. The testimony in support of the mound of stone,
weighed more than its poor relationship with the section corners. In this
case the testimony weighed more than the poor measured relationship.

Do you think in reading this case that the rock pile would’ve served as the
corner point if there was no testimony to support it? Well in that case if
there was no testimony to support the rock pile than the measured
relationship, the poor measured relationship, might’ve factored in helping
its rejection.

Now let’s say that you are the government’s surveyor that made the
determination the corners lost and you proportioned it. Would you have
changed your mind if you had heard all the testimony before making your
decision? Well you might’ve reconsidered, you would’ve found out that
the sixteenth fence was only one point control and you’d have to consider
it relative to the Colwell Colski deposition.

Now each side used the highway map, how do you think the highway map
helped factor into this case? Did it harm the determination that you should
proportion the corner or did it bolster your proportion corner? Because the
ties were ambiguous but there was other collateral evidence that pointed
towards the ties being to the mound of stone.

So, | tell you, when | first read this case | jumped up and down had a fit
and said “what a terrible decision.” In subsequent years as I went back to
it and gained more experience I’ve started to think that maybe the court
given the evidence maybe had no other choice. And it almost got the tone
that the court was sympathetic to the government surveyor’s situation,
almost sympathetic that he didn’t have the chance to get the testimony but
then said you should’ve went and asked. That’s what the court said, you
should’ve asked for that information.

I’'m going to flip through the actual case and you have it in hand and try
and emphasize some key points. If you go to page five you see that the
court recites precedents on boundary law and evidence and it says for a
corner to be lost it must be so completely lost it can not be replaced by
reference to any existing data or other sources of information. The court
acknowledged on the bottom on page five there is no clearly defined rule
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for the acceptance or non acceptance of the testimony of individuals. It
may be based on unaided memory over a long period or upon definite
notes and private marks.

The witness may have come to his knowledge casually or he may have
had a specific reason for remembering as in this case. Corroborative
evidence becomes more necessary in direct proportion to the uncertainty
of the statements advance. There they are quoting the BLM Manual which
has also been adopted by Wisconsin. Let me see if | can find some other
highlighted evidence. They mention the map on page eight. The highway
map was apparently made in 1935 it shows an unverified quarter corner
just East of the highway and it also states distances from the Northern
section to tie.

And granted it looks to say unverified but their saying in conjunction with
all the other evidence in the statements maybe it becomes more
convincing. Again the government surveyor based his decision on three
main things the rock pile was too far away from a proportioned position,
the highway map only showed the section corners as found didn’t show
the quarter corners found and quite frankly I’m very sympathetic to him in
that situation and then the sixteenth corner, he used that to support his
position but then that position backfired.

The court acknowledged that there is an understanding in the community
that fences are used as boundary lines and are corners set by stone in
talking about the mound of stone. And then on page seventeen, in the
middle of the page, the courts kind of admonishing the government
surveyor. However, it was the government surveyors ignorance of the
existence of Citko’s witnesses was partially due to his failure to ask the
Citko’s if they knew the witnesses. As a professional surveyor it was
incumbent upon him to make diligent effort to find witnesses. We got to
do it folks. And it’s interesting reading where they acknowledge that Mr.
Colcowski, his second deposition was bolstered by coaching from the
legal council but they said it still convincing.

The U.S Attorneys that represented the government in this case as
Attorneys tend to be they’re poor losers. And of course they blamed it all
on the surveyor and so they issued some statements to government
surveyors that, I guess as instructive. They say that “the result while
adverse to government should prove highly educational in highlighting
certain home truths about government survey approaches. “We’ve been
trying to get this across for many years” they say. “These turn on the need
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to affirmatively seek out and preserve local witness testimony and
affidavits at the time of the survey, whether positive or negative as to
corner existence.” They note, as did the court that the government made a
thorough search they found all the evidence, they did not get the
testimony evidence but he did a pretty good job the court said in finding
the evidence but you know what? You didn’t evaluate it properly. And
then they also say “while it is important even vital to employee, good
trigonometry and accurate closure limits, it’s even more important in
supporting litigation to seek out the Colowski’s at the time the decision is
made on a corner point.

If a negative statement had been taken from Colowski in this instant that
at the age of 13 he was only interested in girls or model airplanes and
couldn’t tell one tree from another his testimony might’ve been
impeached.”

How about that? Well I thought that would be the job of the attorney to
impeach opposing testimony? But it’s a surveyor’s job. “If he had made
even half the persuasive statement to the surveyor that he made to the
court about reading the figures twenty-four and twenty-five on the later
vanished witness trees he might’ve been taken seriously.” I wasn’t going
to do this but I’m going to do it but I’'m going to quote one last final
statement.

“There seems to be a strong tendency by both BLM and Forest Service
surveyors, and in quote | speak with some background as to both of these
to turn to quickly to the neat mathematical solutions of double
proportionment and single proportionate measurement for lost corners
because this represents an element of certainty and precision in an
uncertain world. This may be gratifying as a professional working device
but it doesn’t work in litigation as too many cases have established.”

Case closed, lesson learned. After this we’re going to discuss some more
collateral evidence we’ll go to records.
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The Records, Again

We’re running down our list of collateral evidence we just discussed at
length testimony and we’re going to jump right into records. Records are
very important to the survey profession especially in the area of boundary
surveying and when I say records I’m talking about the records that are
created subsequent to the original records or the GLO records that created
the Public Land Survey System. I’m talking about the records that private
surveyors, the county surveyors have recorded and placed for us to
research. These records perpetuate the original corner points.

| want to discuss a few key points in regards to records. Were an
acceptable map or plat shows the found location of the original corner the
corner if obliterated should be relocated by reliance upon said map or plat.
City, county, state, utility companies, railroads and private surveyors
often have maps or plats which include vital information concerning the
condition and location of an obliterated corner.

Now the most important thing about records is that they create a chain or
recovery history. They document the existence or the non-existence and
the location of a corner at the time that record was created. So, for
instance, if you had the GLO survey, the original survey that was done in
the 1850’s and then in 1905 along comes the county surveyor and he finds
that original corner point and documents that and perpetuates it by placing
another perhaps more durable monument that replaces a wood post that
decayed. And then he might take new accessories, new bearing trees that
help to perpetuate that corner point.

Then we have a record that we can rely on and then let’s say another fifty
or sixty years later in 1950 a private surveyor researches the county
survey records and realizes that he has the original section corner that has
been perpetuated by the county surveyor. He goes out and looks and finds
the evidence that was left by that county surveyor. So he has the original
corner point even though all the traces and elements of the original survey
are gone. So records create a chain of recovery history and like |
mentioned also in my example is records document new evidence that can
be used that is addition to the original evidence. New more durable
monuments.

One thing that we want to remember in records is that there should be a

correlation between the written records and the physical evidence so that
we have an uninterrupted chain of evidence. An uninterrupted chain of
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history that takes us back to the original survey. | want to mention here
also the virtues of using aerial photos.

I classify aerial photos as records because they go back to the mid 1930’s
are when we started having aerial photos. And they show at a certain point
in time the physical features that are on the Earth’s surface. And they
show us lines of occupation such as fences and hedge rows they show us
roads, canals and ditches and all the topographic features so if we look at
aerial photos that may have been taken say every ten or fifteen years there
we have a chain of land use history and that land use history shows us the
occupation lines and the occupation lines might be built on title lines or
lines of the original survey.

But I want to mention here, and | tend to get up on my soap box
sometimes regarding records, land surveyors in this day and age tend to
not want to record their surveys. So you have to ask the fundamental
question, how can surveyors from the next generation and the next era
correctly restore prior surveys without access to those prior records that
are not recorded? And I think that this is a problem in our profession
because we’ll have a hard time fulfilling our duty and responsibility to our
client, to the adjoiners and to society and to the courts. If we are unable to
follow the foot steps of the subsequent surveys that perpetuated the
original surveys.

Curtis Brown in his book talks about the virtues of recordation and he
again says “how can surveyors correctly retrace prior surveys without
access to private records?”” He says that “if the surveyor is delegated the
privilege of remounmentation of deteriorated corners he or she should be
delegated the responsibility of perpetuating the evidence.” He goes on to
talk about a California recordation act that places the responsibility of
perpetuating discovered evidence on the private practitioner. “If evidence
of monument position is preserved by public records and if new
monuments are set with a continuous chain of evidence from the time of
the original monuments the problems of future location of land are greatly
diminished.” And of course there is always the cost of doing that. He says
“the ultimate public advantages far out way the complaint of increased
costs.”

So let’s talk about records a little and maybe the records of file and
record. I think we’ve all seen say a fundamental survey plat that might
look like something like this. Here’s survey plat of section eight and the
section corners of section eight this surveyors says he has a set IP we have
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and FND IP we have an IP and we have a set stone. Just a couple of
weeks ago in our office we were looking at old survey record and looking
at ok, did this surveyor set a stone at the corner point or did he find a set
stone from the original survey?

We have a problem with the semantics there. An IP, well we surveyors
know that probably stands for an iron pin. FND, ok, did he find an iron
pin there? That’s probably what happened. Over here he says he set an
iron pin but down here we only have an iron pin. Did he find it? Did he
set it? What went on there?

In further, at the section corner we don’t know what he looked for. Did he
look for the original monuments? Did he look for the accessories that
perpetuate the original monuments? Is he replacing these monuments with
these iron pins? It tells us nothing about the corner point itself and we
have no history of perpetuation and so if we as surveyors are going to go
back in and do some survey work in section eight, we’re probably going
to want to verify these iron pins and that they actually are placed at the
point of the original survey and the original section corners or at least |
think 1 would.

So, | think | want to from here on out, start emphasizing the importance of
documentation and doing a better job of documentation by virtue of better
records that we create for the next era and the next generation.

Here we have a certified land corner restoration and it is from the state of
Michigan. The print is kind of small here but you can see that it’s a
thorough form that is recorded and now surveyors that are researching
survey records can go in here and they know what this surveyor looked
for. He was looking for the corner established by deputy surveyor Austin
Burke who determined the original corner point in 1848 and he lists the
original bearing trees that he’s going to look for at the section corner.
Then, next in this record we have what was found.

This is what surveyor found and this is what he did he says “I restored the
corner position at the record bearing and distance from the original
bearing trees. The first one is a thirty-three inch live yellow birch with
scribing visible. | found the stump whole of the sugar maple bearing tree.”
So he has a direct link back to the original corner point and now, he did
this in 1969, and now today I can go research this and | know | have a
direct link to the original corner point. Next, this surveyor talks about
how he perpetuated the corner point. “At the corner position I set a two
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inch inside diameter by five foot long concrete filled galvanized iron
pipe.” This kind of tells me it’s in a marshy area where he had to really
sink it down deep.

But we got a good, durable monument that’s going to be there the day
when we go to look for it. Also he has taken three new accessories in the
form of bearing trees that I can also look for to find and make me know
that I am on the right section corner point. So, here we have very good
documentation, very good documentation of this section corner point. |
would certainly like to see more of those in day and age.

A few record sources. One of the things the surveyors, we surveyors,
really need to do is get familiar with all of the record sources in our
geographic area. This includes the private survey records; the local
survey records where we can go retrieve them. The appropriate state
agencies, the county surveyors, the county and city engineers have records
that we need to research and look for, the county clerk, the county
recorders. How about state and highway departments? Those highway
maps have unsundry corner ties, some good some bad. Railroad ties,
when they were constructed they also tied corner points.

Abstract and title companies or land descriptions that tell us where corner
points may have come from, they can give us additional measurements to
look for. Logging companies, museums and historical societies that may
have indications of where old land records might be. And then of course,
if you are working in or around federal land you should consult and go
research at the appropriate federal agency.

Also | have to make a pitch to always go to the BLM state office and
check the public room or wherever they have those General Land Office
records and where they keep there resurvey records and make sure that
you get that information. But this is just a short list of where those
records might be. You need to get familiar with where those records area
where those records are in your geographic area where you practice.

Mentioned highway ties for corner records and | have here an example of
a highway map and I’'m not going to expect you to be able to read this too
thoroughly. But I’'m going to give you a chance to peruse this here. This is
a copy of the actual highway map and it really, the original document
wasn’t that clear in itself but my mission was to find a section corner that
was in or near this highway. And I got this record, it was in the county
recorders office of a poor county, a poor rural county back in a vault
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where they had a bunch of rolled up surveys and a bunch of plats. And I
had my crew go in there on a rainy day and check literally everyone
because they weren’t indexed and this is one of the things, one of the
documents that they produced this highway map.

In fact when we check further the Department of Transportation could not
produce this map from their records. So we have this and | have looked at
it several times and | just couldn’t find where it was going to give me any
information that would take me back to original corner point. | did notice
though, right off the bat that they did have some projected lines on here
that indicated the section corner. And, we have this line here and they’re
indicating the sections here thirty-five and here’s section thirty-four.

So, when intersecting this it indicated that the corner point was
somewhere right in here. This general location agreed with my
measurements that took me into the location of this section corner. | had
measured from adjacent found corner points and after looking at this half
a dozen times, I started to think well maybe this isn’t going to help me
actually locate this section corner. And then I had glanced at some
numbers that jumped out at me and right down here, and I’ll zoom in on
this, it said “station 316 plus zero zero and project 245 feet South and 140
feet West of the Southwest corner of section 36.

Well hallelujah, there’s a direct mathematical tie that tells me this is what
they thought was the section corner. Now unfortunately it doesn’t tell me
why they thought it was the section corner. Was there an iron pin? Was

it a fence corner? Is it a marked stone?

We don’t have any of that and that is often the case with highway maps
sometimes we get a little bit critical with these Departments of
Transportation. So now, we have this tie and | have one more problem
left though in using this tie and that has to do with the coordinate system.

We all know that the Department of Transportations sometimes have their
own coordinate systems or maybe they use a local coordinate system. So
how do I take this, it’s a South and West tie, put it on the proper
coordinate system? Well, also notice here in this general area of where
this tie was we have a bearing and it is South thirty-six degrees, twenty-
five minutes West and this is the center line bearing for this segment of
the highway.

So what we did is located, we had the right of way monuments here and
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here and here and here, sided between the midpoint between each of those
to get our azimuth to get our basis for bearing. Then calculated the
bearing to go on this corner move and turn the angle and went the distance
and it put us back up in here where the corner point would be.

Since that position agreed generally with where my measurements to
adjoining corner points said it ought to be and also going back to the map
here, I’ll zoom out here a little bit. Also if you note in the area of this
section corner, the GLO had topographic ties to this river to the creek over
and this is an easterly direction to the creek.

Now the construction and occupation in here could’ve moved the bank of
the creek but it generally agreed this topographic call from the section
corner to the river bank agreed within in twenty links of record so | felt
pretty good about that. There was also another tie coming up the section
line North to this but in this area the river you could tell it had been in
several different places and may have been re-channeled to get it through
this.

But using this highway tie it took me to a definitive location within the
highway and since it agreed with everything else | used that actual tie to
say this is my section corner. As shown on highway plan A dated 1966 so
on so forth. So here’s an example of using collateral evidence this is a
record that used with other collateral evidence helped get me back to the
corner point.

As we get into other elements of collateral evidence you’re going to see
some examples of how | documented the corner description and put it all
on there using all elements of the corner record. And you know I’ve been
harping about how we need to create better records, better descriptions,
better documentation of the surveys we do so that we can link back to the
original corner point.

And | have an article that | kept by Joel Leninger, he wrote in
Professional Surveyor back in 1996. And he’s kind of talking this
tendency of surveyors not wanting to document and record their surveys.
And he saying surveyor’s ignorance of principles is manifested by a lack
of documentation in our surveys and I’m going to read a couple of blurbs
from his article. He says “Many surveyors traditionally have omitted
conflicting boundary evidence on boundary plats. Why is that, to
eliminate clutter? I don’t think so. I believe it is because they have been
insecure about their decisions and did not want attorneys and others
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second guessing what they decided.

The premise being the less everyone knows the less they can question.”
And let’s, come on, let’s get right down to it that’s why many of us
surveyors don’t want to record our work. We don’t want it scrutinized.
“Have these surveyors good reason to be insecure? You bet for in the
course of defending their position they would have to expound on
underlying theory and principles and they would have been unable to do
SO.

When pressed to the wall over why something was done the non
professional will not have a good reason.” He goes on to say “An
ignorance of underlying principles manifest itself when unusual situations
are encountered. Executing empirical solutions such as proportionment
for lost corners when the situation is common is easy. But what about
unusual situations? Procedural solutions break down when this occurs and
professionals must resort to the underlying principles to devise a solution.
Non professionals can only muttle through and hope the issue gets
forgotten.

A solution will be rendered even when based on a misunderstanding of
the principles involved. This is where the client is harmed and where
credibility of the surveying profession at large is damaged. Our clients,
their attorneys are completely dependent upon our understanding of the
issues. If you do not understand the principles you can not fully
understand the issues and you are flattering yourself to consider yourself a
professional.” Bam. Those are some hard hitting words by Mr. Leninger
but I think that it’s appropriate.

Common Usage

I’m going to move on from records and jump into collateral evidence
element that I call “common usage.” Common usage this term is also
known as “corner by common report” it’s also known as “corner by
reputation”. But this corner element, this doctrine says that under certain
conditions a corner location can be proved by common usage or
reputation of a point.

In some locals, highways, fences or other cultural features were placed on
section lines or property lines. Where a road or fence has been commonly
accepted as the section line and there is no better evidence to the contrary
the road or fence monuments the section line by common report. Going
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on down in some situations it may be better to accept a long standing
fence corner, commonly accepted as the section corner, than to establish a
different position by proportionate measurement based on far away
positions. Again don’t just throw up your hands and start proportioning
like crazy from far away positions.

You have to look and consider collateral evidence at all the intervening
corner positions. And again | want to bring up the use of aerial
photography in these kind of situations. A historical pattern of land use
can often be seen on aerial photos and on old maps. But let’s be careful
here the custom of the area concerning how the fence lines or the roads
were established and the value of the land should be considered. I tell you
I’ve practiced in a lot of geographic locals where the fence lines just
meandered all over the place and they were not considered to be on the
property boundaries or on the section lines.

Common usage is generally used collaterally with other evidence such as
testimony, measurements and records. And again the location must not be
superseded by evidence of a higher order. Some examples here are roads
that were laid out in the prairie states, say lowa and Nebraska. They have
a rectangular pattern and that’s because these roads where often laid out
right on the section lines and the subdivision of section lines. So, the
roads may have torn out the corner point, or the monuments of the corner
point but they then become a monument to the line.

Fences could also have the same rectangular pattern in some of these
locals. | was working up in Minnesota and noticed that on the topo map
and on the ground that there were these drainage ditches, these canals and
they tended to follow the section lines and sometimes subdivision of
section lines.

But there was no documentation of that, so in course and | also noticed
the roads in these local were constructed on the Public Land Survey
System. And a county surveyor kind of tuned me into you know “Check
the county recorders vault and you’ll see a box of township road orders.”
And sure enough in going in there we found this box of slips of paper that
were called township road orders and were it directed the county surveyor
to go out and layout some roads down the section lines.

So now these road intersections and the roads themselves become a

monument to the section line. Well in looking for these township road
orders I noticed another box of documents “Judicial Ditches” and guess
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what? In the same manner these ditches were laid out like the roads on
section lines and subdivision of section lines often times by the county
surveyor. So these documents proved to be prima facie evidence that |
could use to say that the road intersections and the judicial ditches were
the best evidence of the corner points. So again these are examples of
getting familiar with the conditions in your geographic area.

I’m going to go into example that | have of using the principle of common
usage and I’m going to show you how | documented the evidence in this
case using elements of collateral evidence. We’re trying to restore a
quarter corner. The quarter corner is not existent, we couldn’t find the
original monument or the accessories and partially that’s because there is
now a North South road going across the quarter corner on the North
South section line.

But I have other indications of where that quarter corner is, and on this
graphic we have the location of the quarter corner, the X and we have
fences that emanate from that quarter corner in the easterly and westerly
directions. The fences deviate because of drainage and we have a creek
and in this part of the country it’s called a branch, southern Missouri it’s a
branch. We have this branch flowing through here and there’s a kind of a
little draw a little bit of a small valley here and so we have bridge and
some fill here.

So that area has obliterated the quarter corner we also have a matured tree
line extending easterly and westerly and the tree lines and fence shows up
on the old aerial photography going back to the 1930°s. We also have
some county surveyors, county records and in 1865 and 1872 county
surveyor George Breckinridge he recorded the corner point as a pile of
rocks in the edge of a branch.

Now in this area of the country, the original monument was a wood post
but the wood posts that were set in 1821 have long decayed and
disintegrated but what you often find is the stone, the mound of stones
that were used cause there’s plenty of rocks in this country were used to
stack up around the wood post to hold it upright because you sure
couldn’t dig a hole. So the old county surveyors would find those mounds
of stone in perpetuating. But this county surveyor in 1865 and 1872 he
said he had a pile of rocks in the edge of a branch. So, you’ll notice that
the corner point is on the South edge of the branch.

Subsequently in 1900 county surveyor H. Hawkins he called for the
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position of the South sixteenth down here as corner in the road. So
Hawkins was establishing the south sixteenth and how do we establish the
South sixteenth? They are between the quarter corner and the section
corner. So he established the South sixteenth and he said that corner is in
the road. Well to me that bolsters my case that today that the corner is in
the road.

So let me go to my corner point documentation. And let’s zoom in on this
and look at this documentation. | say that the one quarter section corner is
section fourteen and fifteen is determined longitudinally by the center of a
grated gravel road extending North and South. And latitudinally by the
projection of fences and old tree lines extending South 86 East and North
86 West.

Now before you get all flustered and say “Well that’s four degrees from
West and four degrees from East.” That is the typical direction in this
township of the East West section lines. They were about four degrees to
the left of the cardinal, that’s the way this township was originally
surveyed for various reasons. So the fences in the tree line reflect that. |
g0 on to say in my corner description, “This position falls on a road fill
which crosses a stream branch as verified by the following county
surveyors.” Here’s our 1865 and 1872 county surveyor, pile of rocks and
edge of a branch.

And here’s our 1900 county surveyor, South sixteenth corners in the road,
alright? But there is more evidence here. Aerial photos dated 1939, 1967
and 1986 show the rectangular pattern of roads and fences in the area and
prove their long standing existence. And then | go on to set my corner
point and state what | did. | take new bearing objects which I used the
railings on the bridge to perpetuate my corner point. So, here you see an
example of documentation of using the principle of common usage, using
old records that didn’t get me definitively to the corner point, but as you
consider them collaterally they all take me back to the road, to the branch,
to the creek and the photos all put it right in there. So we used the center
of the road and the fence line intersections to determine that quarter
corner.

Now let me ask a question here, how would we classify this corner point?
Is it existent, obliterated or lost? Well, I already told you that it’s not
existent we didn’t have the original monument or the accessories. If it was
lost, what would I have done? I would’ve done a single proportion
between the section corners but now that’s a last resort. I did a trial
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proportion of the quarter corner to see where it put me and fortunately it
put me in the locus in the general area of the fence intersections in the
road.

So in this case I felt the evidence was better, I’m supposed to use
evidence before proportioning anyway. So | classified this corner as
obliterated. Now we could complicate this situation and say “What if we
found a mound of stone or something off of the road and somewhere
located out here elsewhere” then I think we would have conflicting
evidence and we would have to consider that but in this case there was no
other conflicting monuments. So there are some examples of
documentation using common usage, records and aerial photos.

Before | leave common usage | want to make one more important point
and that is that common usage can be superseded by evidence of higher
order. So in other words if you have evidence of the original monument
and accessories then the roads and fences would have to yield to that. And
to kind of ram that point home, | want to read a blurb from Evidence and
Procedures for Boundary Location and this is the section edition on what
they have to say about common usage or also known as corner by
reputation, corner by common report.

“All surveyors at times except monuments and use monuments that can
not possibly be proved by direct evidence or chain of history evidence to
be in their original position. Reputation evidence is important to prove
monuments that are not originals but are accepted as replacements of the
originals. After a monument has been used by numerous surveyors the
proof of their location must be conclusive not just surmised. The mere
fact that all surveyors use a monument without additional proof does not
and will not make it correct by continued use. The monument must be
initially correct.”

Then they’re going to tell a little, talk about a little case here, a Superior
Court case in Alpine, California. It that was shown that at an early date
the state highway surveyors, here we go with one of those highway ties.
The state highway surveyors tied in a fence corner and for some
unexplainable reason described it as section corner. A later surveyor in
1928 accepted the fence corner and set numerous corners from the
accepted section corner. Up until 1950, some ten or fifteen surveyors
filed maps and accepted the old fence corner as correct.

When surveying an old holding, dating back to 1900 another surveyor
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found that fences did not fit the proclaimed section corner. In a routine
check it was discovered that the original government field notes, the
original government field notes, stated “Set a rock mound three feet south
of a twelve foot high boulder.” Well not only was the twelve foot high
boulder found but also a witness testified that in 1898 he had seen a stone
mound just south of the boulder. All the expert testimony, reputation and
the recorded plats could not over come the fact that the true corner
seventy feet east of the accepted fence corner.

The best available evidence was the written government field notes, the
written government field notes, and it prevailed. Reputation evidence
does not overcome contrary proof, but the contrary must be proved not
just surmised. As a sideline on that Alpine case those with substantial
enclosures were awarded top title as based on unwritten occupancy rights.
And said occupancy was described from the original location of the
section corner.

Reputation is resorted to only when other means of proof are lost because
of a long lapse of time. The necessity of such evidence can only arise
from the lack of better evidence. Common usage arises from the lack of
better evidence. Don’t just take the roads, don’t just take the fences until
you look for and find the original corner point if it’s there. So kind of a
tough lesson in that case.

EXERCISE  Before moving on
to the next topic, complete the “Corner
Evidence Classification” exercise which
can be found in the Exercise section at
the end of this study guide.
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Classification

As a review, match the described evidence with the appropriate classification of evidence condition:

Conditions:
1. Existent Evidence Situations:
2. Obliterated A. Found one remaining bearing tree of the four set by
3. Lost GLO
4. Need more info B. The State DOT has remonumented a section corner, and
has records of the GLO evidence they found
C. A pipe of unknown origin that seems to relate to the
original
D. A pipe of unknown origin that does not seem to relate to
the original
E. A properly proportioned corner with no original
evidence present
F. An undisturbed GLO stone
G. A witness who saw original evidence and knows exactly
where it was located
H. Found several monuments of unknown origin, with no
record for any of them
I.  Found a pipe for a section corner used by surveyors
working in all four sections
J. A witness who was told about original evidence and
knows exactly where it was located
K. Nothing found
L. A fence corner, no remaining GLO evidence found, does
not relate to the original very well
M. A road intersection, no remaining GLO evidence found,
relates to the original
N. Wood post remains
O. Evidence of pits found
P. Memorial glass found
Q. Old ties by County Surveyor to GLO evidence
R. Found two accessories, do not come to the same place
S. No corner evidence but have good topo calls in 3 of the

4 directions, within 2 chains.

Version 3.0 Course 3 - 92 January 2010



Certified Federal Surveyors (CFedS) Certification Training Program
Course 3: Survey Evidence Analysis

Exercise Three - Corner Evidence
Classification - Answers

We realize that some of these situations could go “either way” between two conditions, but
have attempted to give guidance in the course (and here) as to where the situation may most
often fall. In reality, the records research, evidence search, and analysis of any evidence
situation is the most serious and complex task facing the modern retracement surveyor. If you
disagree, we understand; the goal here is to get us thinking about all the possibilities, and how
complicated it could get.

A
B.

C—IETMMUO

A

<

NWDOTOZ

Found one remaining bearing tree of the four set by GLO (1)

The State DOT has remonumented a section corner, and has records of the GLO evidence
they found (1)

A pipe of unknown origin that seems to relate to the original (2)

. A pipe of unknown origin that does not seem to relate to the original (3)

A properly proportioned corner with no original evidence present  (2)
An undisturbed GLO stone (1)

. A witness who saw original evidence and knows exactly where it was located (1)

Found several monuments of unknown origin, with no record for any of them (4)
Found a pipe for a section corner used by surveyors working in all 4 sections (4)

A witness who was told about original evidence and knows exactly where it was located
(2)

Nothing found (3)

A fence corner, no remaining GLO evidence found, does not relate to the original very
well  (3)

. A road intersection, no remaining GLO evidence found, relates to the original by

proportion (2)

Wood post remains (1)

Evidence of pits found (1)

Memorial glass found (1)

Old accessories by County Surveyor to GLO evidence he found (1)

Found two accessories, do not come to the same place (4)

No corner evidence but have good definite topo calls in 3 of the 4 directions, within 2
chains, comes to a small corner locus (1)
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UNITED STATES of America, Plaintiff, v. John and Florence CITKO, Defendants

No. 77-C-292

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF

WISCONSIN

517 F. Supp. 233; 1981 U.S. Dist. LEXIS 12983

June 10, 1981

COUNSEL: [**1]

Barbara B. Berman, Assistant U.S. Attorney, Mil-
waukee, Wisconsin, for plaintiff.

Charles H. Barr, Menomonee Falls, Wisconsin, for
defendants.

OPINION BY:
WARREN

OPINION:
[*235]
MEMORANDUM AND ORDER

In this civil action, plaintiff United States of Amer-
ica ("Government") seeks quiet title to several acres of
land located in Forest County, Wisconsin. The Govern-
ment is the owner of numerous parcels of land in Forest
County. Defendants John and Florence D. Citko ("Cit-
kos") own land adjacent to one of the Government's par-
cels of land. The dispute between the parties is over the
location of the quarter corner which marks the boundary
between their adjoining parcels of land. A four-day
court trial was commenced on January 19, 1981. This
memorandum and order constitutes the Court's findings
of fact and conclusions of law.

I. Background

The locations of the land owned by the parties is not
in dispute. The Government is the owner in fee and is
entitled to full possession of the following parcel of land:

The Southeast Quarter of the South-
west Quarter (SE 1/4) of Section 24,
Township 37 North, Range 15 East, in the
County of Forest, State of Wisconsin,
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containing 40 acres, more [**2] or less,
acquired by deed dated March 15, 1935,
from Goodman Lumber Co., as U.S. Tract
740-B, recorded in the Office of the Reg-
ister of Deeds for Forest County, Wiscon-
sin, on March 27, 1935, in Volume 59 of
Deeds, page 649.

The Southeast Quarter (SE 1/4) of
Section 24, Township 37 North, Range 15
East, in the County of Forest, State of
Wisconsin, containing 160 acres, more or
less, acquired by deed dated November 8,
1935, from Curtis-Jones-Sell Land Co., as
U.S. Tract 15-C, recorded in the office of
the Register of Deeds for Forest County,
Wisconsin on November 16, 1935, in
Volume 62 of Deeds, page 337.

The East Half of the Northwest Quar-
ter (E 1/ 2 NW 1/4) of Section 25, Town-
ship 37 North, Range 15 East, in the
County of Forest, State of Wisconsin,
containing 80 acres, more or less, ac-
quired by deed dated December 2, 1936,
from D. C. Hess, as U.S. Tract 870, re-
corded in the Office of the Register of
Deeds for Forest County, Wisconsin, on
December 2, 1936, in Volume 64 of
Deeds, page 53.

The Southwest Quarter of the North-
east Quarter (SW 1/ 4 NE 1/4) of Section
[**3] 25, Township 37 North, Range 15

Page 1

The Citkos are joint owners in fee and are entitled to
full possession of the following parcel of land:
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East, in the County of Forest, State of
Wisconsin.

The Northwest Quarter of the North-
east Quarter (NW 1/ 4 NE 1/4) of Section
25, Township 37 North, Range 15 East, in
the County of Forest, State of Wisconsin.

The Citkos acquired their land on August 15, 1959 from
Helen and George Kline.

The dispute here concerns the boundary between the
western edge of the Government's land and the eastern
edge of the Citkos' land. Specifically, the dispute is over
the correct location of the quarter corner on the north line
of Section 25, Township 37 North, Range 15 East, Forest
County, Wisconsin.

In their joint final pretrial report, the parties set out
the issue to be decided by the Court:

Whether the evidence of the original
location of the quarter corner on the north
line of Section 25, Township 37 North,
Range 15 East, Forest County, Wisconsin,
is insufficient to determine the location of
said original quarter corner, thereby justi-
fying restoring and re-establishing the po-
sition of said quarter-corner by means of
proportionate measurement between sec-
tion corners as located from original evi-
dence. (Joint final pretrial report, p. 2)

The [**4] Government contends that the location of
the original quarter corner is lost. The Citkos maintain
that the original quarter corner is not lost. They argue
that witnesses' statements, the location of a rock mound,
the location of a fence, and several pieces of documen-
tary evidence can be used to establish its location.

I1. Applicable Law

The guiding legal principles for locating and estab-
lishing quarter corners are not in [*236] dispute. Title
43 U.S.C. § 752 provides, in relevant part:

The boundaries and contents of the
several sections, half-sections, and quar-
ter-sections of the public lands shall be
ascertained in conformity with the follow-
ing principles:

First. All the corners marked in the
surveys, returned by the surveyor-general,
shall be established as the proper corners
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of sections, or subdivisions of sections,
which they were intended to designate; ...

Second. The boundary-lines, actually
run and marked in the surveys returned by
the surveyor-general, shall be established
as the proper boundary-lines of the sec-
tions, or subdivisions, for which they
were intended, and the length of such
lines, as returned, shall be held and con-
sidered as the [**5] true length thereof. *

Other than this statute, federal law sets forth no rules
which help resolve this dispute. Where there is no con-
trolling federal legislation or rule of law, questions in-
volving ownership of land are determined under state
law, even where the government is a party. United
States v. Doyle, 468 F.2d 633, 636 (10th Cir. 1972), cit-
ing Mason v. United States, 260 U.S. 545, 558, 43 S. Ct.
200, 203, 67 L. Ed. 396 (1923). Therefore, the Court
must turn to Wisconsin law.

Wisconsin law provides that resurveys of public
lands must follow the rules established by the federal
government. Section 59.62, Wis.Stats. (1979). The fed-
eral rules to be followed are contained in the Manual of
Instructions for the Survey of the Public Lands of the
United States (1973) ("Manual ). See Wisc. Atty. Gen.
opinion, August 29, 1977. See also Doyle, 468 F.2d at
636-637 n. 4. The Manual has been supplemented by a
pamphlet entitled, Restoration of Lost or Obliterated
Corners and Subdivision of Sections (1974 edition)
("Restoration™). Both the Manual and Restoration were
published by the United States Department of the Inte-
rior, Bureau of Land Management.

The original government [**6] rectangular surveys
referred to in 43 U.S.C. § 752, platted public lands into
townships, each comprised of 36 sections. Section cor-
ners, and quarter-section corners between section cor-
ners, were located and monumented. These original cor-
ners of townships, sections, and quarter-sections must
stand as the true corners whether in the place shown by
the field notes from the original survey or not. Restora-
tion, supra, at 6.

The original survey as it was actually run on the
ground controls. United States v. State Investment Co.,
264 U.S. 206, 212, 44 S. Ct. 289, 290, 68 L. Ed. 639
(1924), cited in Doyle, 468 F.2d at 636. It does not mat-
ter that the boundary was incorrect as originally estab-
lished. That the inaccuracy of an original survey will set
awry the shapes of sections and subdivisions does not
affect the conclusiveness of the survey. Doyle, Id. at
636.
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A corner is either existent, obliterated or lost. The
different classifications are defined in the Restoration as
follows:

An existent corner is one whose posi-
tion can be identified by verifying the
evidence of the monument, or its accesso-
ries, by reference to the description that is
contained in the field notes, or where
[**7] the point can be located by an ac-
ceptable supplemental survey record,
some physical evidence, or testimony.
Restoration, at 9.

An obliterated corner is one at whose
point there are no remaining traces of the
monument, or its accessories, but whose
location has been perpetuated, or the point
for which may be recovered beyond rea-
sonable doubt, by the acts and testimony
of the interested landowners, competent
surveyors, or other qualified local authori-
ties, or witnesses, or by some acceptable
record evidence. Id. at 9.

A position based upon collateral evi-
dence should be duly supported, generally
through proper relation to known corners,
and agreement with the field notes regard-
ing distances to natural objects, stream
crossings, line trees, and off-line tree
blazes, etc., or unquestionable testimony.
Id. at 9-10.

[*237] A lost corner is a point of a
survey whose position cannot be deter-
mined, beyond reasonable doubt, either
from traces of the original marks or from
acceptable evidence or testimony that
bears upon the original position, and
whose location can be restored only by
reference to one or more interdependent
corners. Id. at 10.

For a corner [**8] to be lost it "must be so com-
pletely lost that (it) cannot be replaced by reference to
any existing data or other sources of information." Doyle,
468 F.2d at 637, citing Mason v. Braught, 33 S.D. 559,
146 N.W. 687, 689-690 (1914). The decision that a cor-
ner is lost should not be made until every means has been
exercised that might aid in identifying its true original
position. Restoration, supra, at 10. Even though the
physical evidence of a corner may have entirely disap-
peared, a corner cannot be regarded as lost if its position
can be recovered through the testimony of one or more

Version 3.0

Course 3 - 97

witnesses who have a dependable knowledge of the
original location. Manual, supra, Sec. 5-5. See also
Clark, supra, § 281.

There is no clearly defined rule for the acceptance or
non-acceptance of the testimony of individuals. It may
be based upon unaided memory over a long period or
upon definite notes and private marks. The witness may
have come by his knowledge casually, or he may have
had a specific reason for remembering. Corroborative
evidence becomes necessary in direct proportion to the
uncertainty of the statements advanced. Manual, supra, 8
5-11.

I11. Review of the Evidence

At trial, [**9] the Government presented three live
witnesses and one deposition witness. The Citkos pre-
sented three live witnesses and three deposition wit-
nesses. The Court received twenty-two exhibits by stipu-
lation. Before making its findings of fact, the Court will
review the testimony of the witnesses and the most rele-
vant exhibits.

A. The Government's Case.

The Government's primary witness at trial was Gene
Resvick, the United States Forest Service land surveyor
who determined the claimed quarter corner was not the
original quarter corner. Mr. Resvick gave a detailed ex-
planation of the steps he took in searching for the origi-
nal quarter corner. He stated he began his search by con-
sulting the original field notes for the location of the dis-
puted quarter-corner. Using those field notes, he and two
assistants set out to find the two tamarack trees which the
notes indicated marked the corner. They were unable,
however, to locate the tamarack trees or any other signs
of a corner at the location described by the original field
notes.

In searching for the original quarter corner, Mr.
Resvick and his assistants traveled to the site of the
claimed quarter corner. There, Mr. Resvick found a
[**10] rock pile and fence post just east of an old tram-
way. The rock pile, according to Mr. Resvick, was five
to six feet long, three to four feet wide and 20 inches
high. Despite having previously observed rock cairns,
Mr. Resvick did not consider this rock pile to be a cairn.

Although the original field notes did not indicate
that the original quarter corner was in the area of the
claimed quarter corner, Mr. Resvick and his assistants
spent over forty hours in that area searching for the tama-
rack trees which marked the original corner. During that
search, Mr. Resvick found no evidence supporting the
Citkos' claim. He found no discoloration of soil or de-
pressions in that area. Nor did he find any stump evi-
dence or other evidence of tamarack root patterns.
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The lack of any physical evidence supporting the
Citkos' claim was instrumental in Mr. Resvick's ultimate
decision. Another instrumental factor was the location of
a north-south fence on the sixteenth section line between
the Citkos' property and their neighbor to the east. That
line, which was set by a private surveyor in 1941, is
midway between the northeast section corner and the
spot where Mr. Resvick set the new quarter corner
[**11] by single proportionate measurement.

[*238] Mr. Resvick's rejection of the Citko corner
was based to a great extent on the lack of physical evi-
dence at the claimed quarter corner and the location of
the fence along the sixteenth section line. However, he
also relied on maps, plats and other documentary evi-
dence. The Government placed many of the documents
into evidence at trial. Two of those documents merit
discussion.

Exhibit BB consisted of a packet of notes taken by
Civilian Conservation Corps workers in 1934 while they
were locating section corners and quarter section corners.
Each slip in the packet described a worker's summary of
his search for a particular section corner or quarter sec-
tion corner. The slips were designed so as to allow the
person searching for the corner to state what the corner
consisted of, its condition, its dimensions above ground,
and the markings and location of bearing trees. The slips
also asked whether the searcher believed the corner to be
a genuine Land Office Corner. On the back of each slip,
the searcher was to describe the location and distance to
the corner from a metal location poster placed to mark
his work.

L. M. Gibson, the [**12] junior forester who filled
out the slip for the quarter corner in question, did not
state the condition, dimension or type of marker used to
mark the corner. Yet, according to his slip, he located a
genuine Land Office quarter corner which checked with
the southeast corner of section 24. Mr. Gibson placed
his metal location poster on a lone spruce tree on the
west side of an old railroad grade. He did not state how
far the metal location poster was from the corner, al-
though he did state that distance on every other slip he
filled out. Because Mr. Gibson did not identify a section
corner marker or the distance from the corner to his
metal location poster, Mr. Resvick concluded Mr. Gib-
son did not actually locate the original corner.

Another piece of evidence Mr. Resvick relied upon
in making his decision was exhibit M, a plat of traverse
used in the construction of highway 2159, the highway
which lies 75 feet west of the claimed quarter corner.
The map, which apparently was made in 1935, describes
the area surrounding highway 2159. It shows a unveri-
fied quarter corner just east of the highway. It also states
distances from the northern section corners "to tie." (Ac-
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cording to [**13] the witnesses at trial, the phrase "to
tie" could denote the distance to a tree, a rock, a road,
another corner or some other identifiable object.) The
distance listed on the traverse from the northeast corner
to tie was 2837 feet. The distance listed from the north-
west corner to tie was 2510 feet. Because the plat
showed the quarter corner to be unverified, Mr. Resvick
understood "to tie" to mean the distances between the
section corners and highway 2159, and not the distances
from the section corners to the claimed quarter corner or
some other marker.

During his testimony, Mr. Resvick mentioned three
considerations upon which he based his decision. First,
Mr. Resvick believed the original quarter corner had
been placed on the line between the section corners
rather than 44 feet north of that line at the claimed quar-
ter corner, because the distance between the located sec-
tion corners was only 6.8 feet more than the distance
listed in the original field notes. Second, Mr. Resvick
concluded that the parties who drew up the map were
unable to locate the corner because the road survey (ex-
hibit M) indicated the section corners had been verified
but the quarter corner had not. Third, [**14] Mr. Res-
vick concluded the claimed quarter corner was not used
to determine the sixteenth corner because the fence run-
ning south from the sixteenth section corner was not
midway between the claimed quarter corner and the
northeast section corner.

The Government's second witness was Thomas Ar-
nott, a surveyor hired by the Citkos in 1971 to help them
convince the Government that the claimed quarter corner
was the original quarter corner. Mr. Arnott's service for
the Citkos was short-lived apparently either because he
did not agree with their position or because he was not
paid. Mr. Arnott testified he searched the area around
the claimed quarter corner [*239] and found no evi-
dence of tamarack stumps or evidence that tamarack
trees ever grew there. He also testified he attempted to
locate the original quarter corner by using exhibit I, a
1935 right-of-way deed involving a strip of land along
highway 2159. The right-of-way deed describes the
measurements used to reach the quarter corner in ques-
tion from U.S. Highway 8. Mr. Arnott followed the
measurements and directions and, instead of arriving at
the claimed quarter, reached a point 160 feet east of the
claimed quarter corner [**15] a point exactly 100 feet
north of the quarter corner set by Mr. Resvick. Having
failed to find physical evidence to support the Citkos'
position, and having failed to reach the claimed quarter
corner by following the measurements on exhibit I, Mr.
Arnott concluded there was insufficient evidence to es-
tablish the claimed quarter corner as the original quarter
corner.
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The Government's final witness was Victor Hedman,
the Regional Land Surveyor for the United States Forest
Service. Because Mr. Hedman was not involved in Mr.
Resvick's field work, he could not testify as to Mr. Res-
vick's surveying techniques or conclusions regarding the
claimed quarter corner. Consequently, his testimony is of
no value in helping the Court determine whether the
claimed quarter corner is the true corner.

The Government also submitted into evidence the
deposition of Webster Intermill, the district ranger who
supervised Mr. Gibson and the other civilian conserva-
tion corps workers who compiled the slips which consti-
tute Exhibit BB. Mr. Intermill also supervised the con-
struction of Highway 2159. The Court has reviewed his
testimony and has found nothing in it to refute or support
either party's position. [**16]

B. The Citkos' Case.

As their first witness, the Citkos presented Arthur
Kadubek, a neighbor of the Citkos who has lived in that
area of Wisconsin his entire life. Mr. Kadubek testified
he first saw the rock pile at the claimed quarter corner in
the early 1960's. In addition, he said there is a fence
which runs easterly from highway 2159 past the claimed
quarter corner to the sixteenth section corner. Finally, he
testified there is an understanding in the community that
fences are used as boundary lines and corners are set by
stone.

John Citko was the next witness. He testified that he
purchased his land in 1959. He said that the first time he
saw the rock mound at the claimed quarter corner was
when Mr. Resvick took him there to search for the quar-
ter corner. In addition, he stated that the rocks which
form the rock pile at the claimed quarter corner do not
resemble the other rocks on his farm.

During his testimony, Mr. Citko also discussed the
timing of his disclosure to Resvick of his witnesses. He
said that during their first trip to the rock mound he did
not tell Mr. Resvick he had witnesses and Mr. Resvick
did not ask him if he had any witnesses. Mr. Citko said
he [**17] first learned John Nuskiewicz would speak as
a witness for him in 1968. He learned Frank
Kowalkowski would be willing to speak as a witness
prior to 1974. Although Mr. Citko knew both these men
could speak as witnesses for him prior to 1974, he did
not relate their names to Mr. Resvick until after he com-
menced this action in 1977.

The Citkos' final live witness was Norman Harrison,
a land surveyor who also searched the area of the
claimed quarter corner for evidence supporting the Cit-
kos' position. Mr. Harrison testified he did some digging
at the site of the claimed quarter corner and found some
soil discoloration which could have resulted from disin-
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tegration of a wood post. It was his opinion that the rock
pile had not been dumped at the claimed quarter corner
site but had been constructed there. He also stated the
rock mound did not resemble a second rock dump which
was located one hundred feet south of the claimed cor-
ner. Based on his search and the statements of defen-
dants' witnesses, he concluded the claimed quarter corner
is the original quarter corner.

On cross-examination, Mr. Harrison admitted he had
never looked for root systems [*240] at the locations
where [**18] the bearing trees allegedly had stood. He
also stated he never measured the distance between the
fence and the section corners. Finally, he stated that his
opinion that the claimed corner site was the true corner
was based largely on the living witnesses' testimony. He
said his opinion would be affected if their statements
were found to be questionable.

The Citkos also introduced the deposition testimony
of three individuals into evidence. Their first deposition
witness was Joseph Cichonski, the owner of the farm to
the east of their farm. He testified that, to the best of his
recollection, the fence that runs over the claimed corner
to Highway 2159 was constructed in 1937. He also said
that the fence along the border between his property and
the defendants' property was built in 1941 or 1942 after a
local surveyor had determined the location of the six-
teenth corner. The fence replaced a fence erected in 1931
or 1932. According to Mr. Cichonski, the 1931 fence
was located approximately thirty feet to the west of the
1941 fence. Mr. Cichonski also testified that the United
States Forest Service set a sixteenth corner at a location
south of the sixteenth quarter corner set by [**19] a pri-
vate surveyor.

John A. Nuszkiewicz, the Citkos' second deposition
witness, owns a farm one-half mile from the Citko farm.
He testified he has been on the land in dispute many
times since 1930. He said he first saw a post at the
claimed quarter corner while walking down the tote road
in 1930 and assumed it was a corner post. Although he
thought it was a corner post, Mr. Nuskiewicz could not
testify that the post was located at the exact site of the
claimed quarter corner.

The Citkos' final witness, Frank Kowalkowski, gave
deposition testimony twice. His first deposition took
place on November 8, 1979; his second deposition took
place on July 11, 1980.

In his first deposition, Mr. Kowalkowski, who is
also a neighbor of the Citkos, testified he first saw two
posts at the site of the claimed quarter corner in the
1930's. In addition, he said he saw rocks piled in a ring
at the claimed quarter corner in 1931 or 1932.
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In his second deposition, Mr. Kowalkowski went
into great detail describing the events which kept his
memories of the claimed quarter corner fresh in his
mind. He discussed in vivid detail a deer hunting inci-
dent which occurred in November of 1927. Mr.
Kowalkowski [**20] was thirteen years old at the time
and was hunting with his older brother. His brother shot
the deer and wounded it. The brothers did not bag the
deer that day but returned the next day to get it. When
they found the dead deer the next day, they put a rope
around it and began to drag it south toward what is now
the Citko farm. When they reached the tote road which
lies just to the west of the claimed quarter corner the
brothers rested. Mr. Kowalkowski testified that while
resting he saw two corner posts about twelve feet away
from him. He said that there was one tamarack tree
north of the posts and a second tamarack tree south of the
posts. He walked up to the trees and saw markings on
them twelve to sixteen inches long. Both trees were
dead. Mr. Kowalkowski also said one of the cedar posts
was marked "24" on one side and "25" on the other.

In addition to recalling the quarter corner from the
deer hunting incident, Mr. Kowalkowski stated he could
recall the claimed quarter corner because he saw the post
numerous times while walking along the tote road in
1927 and 1928. The last time Mr. Kowalkowski recalled
seeing the post was in 1938 when he was planting trees
for the United [**21] States Forest Service.

IV. The Court's Findings

After carefully and thoroughly reviewing the testi-
mony of all witnesses and after studying the exhibits in
evidence, the Court finds that the claimed quarter corner
is the quarter corner established in the original survey in
1865. Therefore, the Government's complaint will be
dismissed.

The Court can find no fault with the physical search
performed by Mr. Resvick. It was remarkably thorough
and professional [*241] in every aspect. Based on Mr.
Resvick's physical search, the Court finds that the origi-
nal quarter corner is no longer existent.

Neither the surveyor's nor the Court's inquiry ends,
however, with the determination that the corner is no
longer existent. It is still necessary to determine whether
the corner is lost or merely obliterated. To make this
determination, it is necessary to ascertain whether the
location of the corner has been perpetuated by the acts
and testimony of interested landowners, competent sur-
veyors, or other qualified local authorities, or witnesses,
or by some acceptable record evidence. Restoration at 9.

Relying upon the lack of physical evidence support-
ing the Citkos' position and certain [**22] documenting
evidence, Mr. Resvick concluded the original corner was
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lost rather than merely obliterated. The Court will dis-
cuss the evidence Mr. Resvick relied upon and give its
reasons for rejecting the conclusions he drew from that
evidence.

The first factor relied upon by Mr. Resvick was the
distance between the section corners. Because the dis-
tance between those corners (5326.5 feet) was less than 7
feet more than the distance stated in the original field
notes (880.6 chains equals 5319.6 feet), Mr. Resvick
believed that the original quarter corner was set some-
where along the line between the corners. The problem
with his conclusion is that the distance between the
northwest corner and the claimed quarter corner, when
added to the distance between the northeast corner and
the claimed quarter corner, is 5327 feet only 8 inches
more than the distance between the corners when meas-
ured along a straight line. Given the poor quality of sur-
veying equipment in 1865, it is reasonable to conclude
that the measurements from the section corner were to
the claimed quarter corner.

The second factor relied upon by Mr. Resvick was
the road survey. Because the road survey did not show
that [**23] the quarter corner had been verified, Mr.
Resvick assumed that the distances listed on the map "to
tie" were distances from the section corner to Highway
2159. As the Citkos brought out at trial, however, the
distances "to tie" were very close to the distances from
the established section corners to the claimed quarter
corner. (Northwest to tie 2510 feet, northwest to claimed
corner 2508.5 feet. Northeast to tie 2837 feet; northeast
to claimed corner 2818.5 feet.) Thus, rather than refuting
the Citkos' argument, the road map offers support to the
Citkos' argument that the claimed quarter corner is the
true quarter corner.

The third factor Mr. Resvick relied upon was the lo-
cation of the north-south fence between the Citko prop-
erty and the Cichonski property. The location of that
fence is exactly midway between the northeast section
corner and the quarter corner as established by Mr. Res-
vick. It was Mr. Resvick's position that the fence would
not have been exactly midway between the two points
had the claimed quarter corner been the true quarter cor-
ner. There are two problems with that reasoning. First,
up until 1941, the fence was, in fact, further west. Sec-
ond, the surveyor [**24] who set the location of the
fence worked only from the eastern side of the section
and did not utilize the quarter corner in controversy to set
that line. Thus, the location of the fence cannot be used
to defeat Citkos' arguments.

Finally, Mr. Resvick relied upon the notes prepared
by Mr. Gibson. Although it is clear from Mr. Gibson's
notes that he only approximated the quarter corner loca-
tion, it is also clear that the marker he used to set the
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quarter corner was west of an old railroad grade. Be-
cause the claimed quarter corner is east of the tramway,
it cannot be said that Mr. Gibson was searching for the
corner in the area of the claimed quarter corner.

Having rejected the evidence supporting Mr. Res-
vick's finding, the Court is left with only Mr. Arnott's
trigonometric survey. Although that survey is supportive
of the Government's position, in light of the evidence
presented by the Citkos, it cannot by itself lead the Court
to accept the Government's argument that the corner is
lost.

[*242] Because the evidence relied upon by the
Government does not support its conclusion that the
original corner is lost, the Court finds that the Govern-
ment has failed to carry its burden [**25] of showing by
a preponderance of the evidence that it could not estab-
lish the location of the original quarter corner by refer-
ence to any existing data or other sources of information.
Moreover, on the basis of the evidence put forth by the
Citkos, the Court finds that the claimed quarter corner is,
in fact, the original quarter corner.

The Citkos based their argument, in large part, on
deposition evidence. To an extent, this was unfair to the
Government and, in particular, to Mr. Resvick because
the Citkos did not disclose the identity of these witnesses
until after they commenced this action long after Mr.
Resvick determined the corner was lost. However, Mr.
Resvick's ignorance of the existence of Citkos' witnesses
was partially due to his failure to ask the Citkos if they
knew of any witnesses. As a professional surveyor, it
was incumbent upon him to make a diligent effort to find
witnesses before determining there were none, especially
when dealing with people who probably did not know
they could use witnesses to bolster their position.

Although the deposition testimony of Joseph
Cichonski and John Nuszkiewicz and the first deposition
of Frank Kowalkowski did little to bolster [**26] the
Citkos' claim, the testimony of Frank Kowalkowski in
his second deposition was very persuasive. His memory
was much clearer than during his first deposition. Al-
though this may, in part, have been due to reviewing his
testimony with the Citkos' counsel prior to the deposi-
tion, the Court is convinced he was truthful. It is not
hard to imagine a young thirteen year old boy having
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vivid memories of one of his first successful hunting
expeditions. Nor is it difficult to believe that a young
boy would be familiar with the well-worn path he took to
work.

In addition, Mr. Kowalkowski's testimonial evidence
is corroborated by other evidence. The distances from
the section corners "to tie" on Exhibit M support his as-
sertion that there was a post at the site of the claimed
quarter. The rock pile, while not particularly significant
in and of itself, takes on more significance because the
rocks were placed there by hand and were of a type
unlike other rocks in the area. Obviously, the rocks were
placed there for a special purpose. It is reasonable to
infer that the special purpose was to mark a corner.

Another factor supporting the Citkos' position is the
location of the fence. That [**27] the fence runs over
the claimed corner and has been in that location since the
1930's lends support to the Citkos' claim that the fence
was a boundary fence.

Finally, another factor which has little significance
by itself but becomes more significant when considered
with the other evidence is the use of tamarack trees as
bearing trees. Although tamarack trees are occasionally
found in high areas, they are usually located in low lying
areas. Thus, it is reasonable to infer that the original
corner was located at the site of the claimed quarter cor-
ner because it is a low lying area.

Based on Mr. Kowalkowski's testimony and the evi-
dence that supports that testimony, the Court finds that
the claimed quarter corner is the original quarter corner.

V. Conclusion

The decision reached in this case was reached after
great consideration. As stated earlier, the Court believes
that Mr. Resvick did an impeccable job in his physical
search. He failed, however, to seek out live witnesses
before determining the corner was lost. Had he con-
sulted the witnesses and reexamined the survey testi-
mony and other evidence in light of that testimony, the
cohesive theory put forth by the Citkos may have [**28]
become apparent to him.

Based on the foregoing, plaintiff's complaint is dis-
missed.
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EVALUATING CORNER EVIDENCE — PART 4

Topographic Calls

Alright, we’ll move on to topography. Topography as collateral evidence

and we’re going to spend some time on topography probably more than is —
merited. But a lot of time is going to be cautioning maybe against using —
topography alone to restore a corner than using it. However I’'m going to —

give you some examples of corner points where did | use topography to R
5 . el T A copy of Stan’s
restore them but I’'m going to qualify it and all the way through this 'm oresentation that he uses during topics 1-

going to talk about the dangers of using the topography. 5 can be found in the Handout section at

the end of the Evaluating Corner

Topographic calls. The found topographic calls of the original field notes ~ Evidence - Part 1 study guide.

may fix the position of a line or corner beyond reasonable doubt. They
may also be used to fix the position of a missing corner in either latitude
or departure. Now I’m going to give you an example so don’t get just to
shook up just yet. Topographic calls in the vicinity of a corner may be the
necessary support to prove other wise meager evidence. When items of
topography where described by the original surveyor in a particular
township they may substantiate the reliability of similar calls of
topography by the same surveyor elsewhere.

So, topography is best used to help substantiate a corner point. Finally
let’s go to see what the BLM Manual says about topographic calls. I think
the BLM Manual probably captures the best topographic guidance on
topographic calls that | have found in the references. And there are three
basic cautions that the Manual says that we need to apply when we’re
going to use topographic calls.

So the Manual says “To avoid misapplication in the utilization of a
topographic call to fix the position of a corner line.” Number one, “The
determination should result in a definite locus within a small area.”
Sometimes topographic calls don’t put you in a real defined area. It’s kind
of like testimony where it says “Yeah the corner is up there on the top of
the hill.”

The topography may not be definitive enough to put you at exact point; it
may help to substantiate the point once you’ve determined it. Also
topographic calls may be in conflict. You may get your corner point to
agree one topographic call and then in a different direction it doesn’t
agree with that one. Well that is a bad situation and you can’t just
summarily throw out one topographic call because you think it fits and
then throw out the other because you think it doesn’t fit.
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Rule two “the topographic call must not be contradicted by evidence of
higher order or other topographic calls.” And three, “it should have only
one reasonable interpretation.” If two reasonable surveyors, two
reasonable individuals can look at the topographic calls and say “Well,
that tells me it’s over here.” The other surveyor looks at that that says
“Well, based on that call I think it’s over here.” We have a problem;
maybe the topography isn’t going to work to serve as proof of the corner
point.

There are some other cautions to apply with topographic calls.
Topographic calls may have been made on the random line rather than the
true line between corners. I’m going to show you an example of what this
is but before we go on let me explain a little about this random and true
line business in the Public Land Survey System. Here we have a
township a typical nominal township and the range line and township
lines were originally surveyed first. And then we come in to do the
subdivisional lines of the township.

The original surveyor would start on the township line at the section
corner and measure forty chains and eighty chains north and establish this
section corner. Then to get the north section line at section thirty-six he
would measure east on a random line, measure east on a random line, to
the objective corner on the range line. And because of rough terrain and
measurement uncertainties or measurement uncertainties on the range line
he may have missed this section corner. It may have been down here some
distance.

So the random line was measured east and then there is a falling, he hit
range line and then there is a falling and he would correct down to the
section line and then measure on true line back to this corner point. So
random, correct down to the corner back on true line. Now what has
happened in some cases is the items of topography may be a river here
were called for on this line and when the measurements were reversed
they may have been just been subtracted from this overall link and this
quarter corner just corrected down to here.

This line, true line, may not have actually been measured on the ground
completely which make the elements of the topo calls not accurate relative
to the true line. In other words, the measurements on the topo calls were
made on the random. So that’s random and true and that’s a problem that
we have with topo calls on the east west line or any random and true
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measured section line. I’ll have an example of that coming up here.

But let’s go down some other cautions that we have with topography. Get
lined up here, alright. Generally if the restoration of corner is dependent
upon items of topography alone and appears questionable don’t use it and
I have already mentioned that. A check should be made to determine
whether the results of restoring a corner from topographic calls are
harmoniously related to the original and concurrent survey.

In other words make the measurements to adjacent corner points and see
how they fit with these topo calls or see how the topo calls fit with the
found corner points. Note the precision with which the calls were
originally recorded. For example are they to the nearest chain? Or they to
the nearest half chain? Or are they to the nearest ten links? And again | am
going to show you an example of how this will be different with different
lines in each township.

Distinct versus indistinct features for example entering a swamp or a
marsh. You tell me, as I’'m measuring down the line when do I enter this
marsh? It is when the soles of my feet get wet? Or do | keep walking
when my ankles get wet? And what if this is the wet time of the year and
the original surveyor was there during the dry time of the year? Or in the
case of the lake states, what if the beavers damned up the creek and its all
backed up and you really don’t know where you entered the swamp or
marsh? So, in other words that’s an indistinct feature.

However a rock ledge or a rock pinnacle something like that is very
indistinct, a large boulder that could distinct. So they would be more
reliable information upon which to base your corner location from
topography than an indistinct feature. And also then finally the
topographic feature must be in the same location as the time of the
original survey.

For example, rivers move, they are ambulatory and as | learned in Alaska,
talking about this topic, earthquakes change the shoreline locations. Cause
I had an individual say “Stan, what about earthquakes?”

And I go “What about them? Yeah you know we have a fault line.” Well
they told me a story about going to the field to look for a corner point that
was on the shoreline of a lake. They looked and looked and finally they
reasoned that “Boy, there’s indication of some kind of shoreline evidence
two hundred feet away up here away from the lake.” And what had
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happened the 1966 earthquake I guess, if that’s not right I’m sure
someone will correct me, but that Alaskan earthquake moved the
shoreline of this lake over two hundred feet. So beware of circumstance
like that when you’re using topography.

Stream beds and corner location. Here we have a fundamental diagram, a
simple diagram; where is the location stream bed in 1845. And in 1845
when the original surveyor did his survey the section corner was 1.90
chains south. Don’t go out there today and go to the current stream bed
and measure on 1.90 chains south down to here that is wrong. Rivers
move, banks erode and accrete so be very careful in using rivers to
confine you corner point location for that kind of reason right there.

Another similar type circumstance, natural feature calls. Here we have a
lot of feature calls, topographic calls around this section corner. At 5.50
chains, we enter a swamp and this same swamp is over here east of the
section corner. I’m sorry that would be west wouldn’t it?

Save your cards and letters | caught my mistake. But east of the section
corner we have a creek that was four chains east and then also four chains
east we leave the swamp. Also, to the North we have the same creek and
the same swamp. So at first glance these features would tend to confine
the location of that section corner right? Well that’s not so, when you
have these kind of feature that are at a diagonal say to the section line.

Let’s look at this again. Look at this corner point we could of move it this
way and this way and still kind of agree with these diagonal feature calls.
So using the topographic calls to confine them might be kind of tough in
this situation.

The Casebook as a Reference

Remember when I told you, we were talking about existent, obliterated
and lost and that going from existent to obliterated is basically kind of a
grey area. Then, | mentioned that I use to think going from obliterated to
lost that’s going from black to white, you know, its cut and dry. But then
I learned no it isn’t, that there is some grey area between obliterated and
lost and I’m going to give you an example now of why that might be so.

Again we have a simple diagram and this from the BLM case book called

Public Land Surveying: A Case Book. And let me see if can get the
pertinent information on here. Our objective is to restore a section corner
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where we can find no physical evidence of the monument or the
accessories, there is none. And in addition, we don’t find any fences, we
don’t have testimony or records that lead us into the locus of the corner
point. We really don’t have anything except topography. But if we don’t
have anything what do we do, it’s a lost corner, what do we do with a lost
section corner?

We double proportion. However Houston we have a problem in this case.
Lets look at this again. This is the general area of our section corner, we
don’t find anything. So when we go to do a double proportion and the
quarter corners in each direction to the North, to the East, to the South,
and to the West those are all found.

Those are original quarter corners, so we would use these to proportion
this lost section corner. However, when we do that, when we go to do
that, the proportion position puts us right here, and that’s a problem
because th