J. M. Beard (On Rehearing), 52 L.D. 451

This 1928 Land Decision identifies several basic principles of a dependent
resurvey and what rights must be protected:

= “A dependent resurvey consists of a retracement and reestablishment of
the lines of the original survey iIn their true original positions,
according to the best available evidence of the positions of the
original corners . ”

= “In legal contemplation, and in fact, lands contained in a certain
section of the original survey and those contained in the corresponding
section of a dependent resurvey are identical.”

= “ltems o topography in the interior of sections are based upon
estimates by the surveyor rather than upon actual measurements . . .7

= “In a township where the interior section corner monuments cannot be
found the proper method of determining what land passed from the
government by patent or grant is by proportionate measurement between
existing and properly restored corner on the township boundaries
without regard to incidental items of topography.”

= “Where lands in a grant or patent from the United States are described
in terms of the rectangular surveying system the only right, title or
interest acquired thereby is that defined by the corners of the
original Government survey upon which the description is based.”

= “In the execution of resurveys the Government is bound to protect only
bona fide rights acquired through the exercise of good faith . . _”

The following documents are provided before the case:
e The Original 1875 Survey by Norway
e The 1884 Completion Survey By Pearson
e The 1926 Dependent Resurvey by Averill and Wilson



Original 1875 Survey By Norway
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1884 Completion SurveyﬁB%_Pearson
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1926 Dependent Resurvey by Averill and Wilson
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The resurvey represented wpon this plat of T. 2 N., R. 11 .,
8. B. M., delireates a retracement and reestablishment of the
lines of the original survey as ShoWn upon the plats approved
April 3, 1876 and September 15, 1884, in their true origimal po-
sition according to the best available evidence of the - position
of the original corners; all dif betxeen the
shown on the originmal plats and thoge derived in the Tetracement
haye been distributed proportionally between accepted cormers in
accordance with surveying Tules; reference will be made to the
original plats for the showing of the areas and more detailed
deseriptions of the various smaller subdivisiong, of Secs. 16, 20,
21, 29, 32, 36, Nk and SE} Sec. 30 and NE} Sec. 31

The SW} Sec. 30, Wg and SE} Sec. 31 were not previously

surveyed. Dispesals therein will be made on the basis. of this plat

Tip. bey. and por. of inferior Secton fnes - C.5. 9370
For report on Lines in Sec. 1§, 20,2/, see C.5.9424

ﬂ/)’iled in U. 5. Land Offic:
Los Angeles, Cal.
7

T E R 9T 17 1927
DEPARTMENT OF THE INTERIOR
GENERAL LAND OFFICE
Washingfon, D.C, Dec. t4. 1827.
The survey represanted by this plat
havingbeen correctly exécuted in accordance
with the requirements of law and the regulafions
 of this effice, is hereby accepted.

W

Assistent Commissioner:

Traced—by-Gus-F. 2-27-29—
Checked-by-Booth.-2-27-29




J M BEARD (ON REHEARING)

Deazded July‘ 25 1928

SURVEY——RESUR . : 5

e In the 1esurvey of. publlc lands two d1stmet types have beul adnpted namely
the’ dependent resmvey, ‘and the. 1ndependent 1esurvey, each of whlch 1s

dlssmnlar from ‘the other : : .

i SUIWEY——RE SURVEY——BOUNDARIES

A dependent resurvey consmm of a retracement and reestabhshment of theb

lines of the original survey: in ‘their true: orlgmal posmons. actording o

" - the best’ avallable evidénce of the positions of the original corners, without

L _reference to tract: segregations: of : ahenated lands entered or: patented by
legal .subdivisions-of the orlffmal survey: - L .
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SURVEY—RESURVEY .

’In legal ‘contemplation, and in fact lands contamed in ‘a-certain: section of;
the orlglnal survey and those contamed in the correepondlng sectlon of &
dependent 1esurvey are 1dent1ca1

SURVE’Y——RESURVEY——BOUNDARIES :

- An 1ndependent resurvey- consists of’ the. runnmg of what are in- fact new
gection or: townshlp lines Wlthout reference to the corners of the orlglnal
survey. and of the de51gnat1ng by metes and bounds of the lands entered-or
patented by legal subdivisions of the séctions of the 01‘10'1118.1 survey which
are-not 1dent1ca1 w1th ‘the comespondmg legal subdivigions ‘of the 1nde—"

pendent survey. R ey : ’
%tmvm RESURVEY~—-BOU’\TDARIES

"The faet that in the resuryey of a township the boundarles of all the original
Sections were not remonumented in now1se ai‘fects the posmon of the sectlon
lines ‘which were resurveyed and the cor ners Wthh Were reefstabhshed )

qURVEY—-PEQURVEY——NATURAL MONUMENTS——BOUNDARIES IR - 7
tAi_Items of topography in the 1111:81101 of sectlons are based upon estlmates by
the: suxyeyor rather than Vupon actual measurements, and replesent only an

In a: townshm Where the 1nte110r seetlon corner monuments can not be found:
o the proper mcthod of‘determlmng Wh"lt Iand paesed from the Government

- fyhers 1ands i a Jgrentf-or patent ffronr ‘the United- Stateé ‘are tleseribefi in "
terms of -the rectangular surveying system the only ‘rvight, title, or interest
.- Aequired: theleby is that, deﬁned by the corners of, the. ougmal Govemment_ i

. In the executlon' of. I'ESU.IVeVb the Government i hound to DI tect on:y bona,
ﬂde( rlghts -acquired through the. exerclse o good ﬁalth ‘and- a clalmant who -
faﬂs to exercise that degree of good falth cognlzable in laW or equlty 1s not- -

-+ entitled to. protection. ' '
-CouRT DECISION CIiEn AND APPL : EE ’
Case - of ‘Security Lond (md Ewpboratwn Oompany V. Bums (193 U S. 167 ),
‘cited and applied. . : . TN

Finnmy, First Assistant Secretary: L : TR R =
‘A tnotion for rehearing has'been filed on behalf of Jo M. Beard i
_the' matter of his protest agalnst the acceptance of the dependent
resurvey of T.2 N, R.. 11 W, 8. B. M., California, wherein the de-
partment, by dec1s1on of Ma,y 11, 1928 (52 L. 'D. 444), affirmed ‘a
de01s1on of the Commlssmner of the . General Land Oﬁice dated -
December 14, 1927, dismissing the protebt T s '
= Coumnsel: centends that: the dec1s1on eomplamed of was baced or g
mlsapprehensmn as to the facts and on’ errors of law. ™
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It appears that in 1905 A..’ G Stréun pulchased the S 1/2 Ly Sec.
16, said township, from the State.of Califortiia, and that on January
20, 1922, Strain transferred the said tract to Beard; who, on June 4,
19285, 1nst1tuted a’suit’ in ejectrent in the Superior Coutt of Los_
'"A"ngeles County; California, against George H. Cecil, a forest super- -
viso¥; whe was occupying the West Fork Ranger Sta‘mon allegmg
. that the tract occupled as a ranger station is the 8. 14 S 1/2 said Sec.
16. i support of the suit a map prepared by LeGrand Friel was
- ﬁled ‘and the court held that T riel had correctly relocated the 8. 14

S. 14 said Sec. 16, and that Beard was efititled to ]udgment acramst *
defendant for possession of the fract.

The plat of dependent’ resurvey shows the ‘trset surveyed by Friel

as located approximately half a mile south and moré than a’ quarter -

“of a mile west of the true position of the . 14 S. 14 Sec. 16 as deter-
mined by reference to the corner of the orlcrmal strvey. _
There appears to be a misapprehetision on the part of counsel dsi

“to the nomenclatire commonly used by the General Land Office in =

~_connection with resurveys. There are in genéral two types of Tesur-
- veys uséd: The dependent résurvey aild the 1ndepe11dent resurvey
~The procedure followed in the execution of the tWwo types'of resurveys
is entirely dissimilaz, and it appears that counsel has confused the
dependeiit resurvéy procedure adopted ih' the reestablishmernt of the:
~lost section cornérs in T, 2 N, R. 11 W, S. B.. M., with the inde:
pendent resurvey . procedure used in - the resurvey of the townshlp

) ’»‘ _under consideration'in the cise of Cow v: Haré (260 U.S. 427y,

A dependent resturvey consists of 4 retracement and reestabhsh-
“'ment of thé lines of the original sturvey in their true okiginial posi-
. tions accordlng to the best availablé evidence of the posrtlons of the
: orlglnal corners. - A statement to this effect dppedrs in the form of a
marginal notation on. the plats of ‘all dépeéndent resurveys Técently.
execiited by the General Land Office.  No tiact segrégations of aliefi-
ated lands entered or patented by legal siibdivisions of the original
.survey are miade in a dependently Fesurveyed township, for the
"reason that the section lines and lities of legal- subdivision of the
dependent resurvey in themselves represerit the bést poss1ble identi-
fication -of . the true legal bou‘ndarles of the land$ paténted- on: the
basis of the plat:of the original survey. In the vast majority of

cases no new areas ‘are shown on the plat of the dépéndently resur-.

veyed  sections, or subdivisions of sections, and where disposals are .
afterwards made in a dependently resurveyed township reference is
made to the plat of the original survey for areas and more detailed
descriptions of the lands resurveyed Tn légal contemplation, and in’
~faet; the lands contained in a certain section of the original survey
“and the lands contained in the correspondmO‘ section of the dependent
resurvey are identical.

)
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‘An 1ndependent resurvey -is,:as the name implies, 4’ runnmg of
what are in fact new section. or‘township lines independent of and -
.- without. reference to the corners of the original survey. In an inde-
pendent, resurvey it is, of course; necessary to preserve . the bounda-
- ries of the lands. patented. by legal subdivisions of. the.sections. of
the original survey, which are not identical with the corresponding
<legal subdivisions of the sections of the 1ndependent résurvey,. and:
‘this is accomphshed by ‘surveying out by metes and bounds and
, des1gnat1ng as tracts the lands entered or: patented ‘on.the basis-of =
the original survey. These tracts represent the position and form - E
" of the lands alienated on the basis of the original survey, located on
the ground. according to the best ava,ﬂable ewdence -of their” true,

- ‘original positions. o
If the General Land Ofﬁce were to make a traet survey of the lands™ =

of the appellant, the boundaries of that tract would be commdent and
identical with the boundaries of  the S. % 8 . Yo.of the dependently
: resurveyed Sec. 16, as shown upon ‘the, plat of T, 2 N R, 11-W.,.
“S. B. M. accepted December 14 1927, and would, not. be i m the posi-
tion 1nd1cated ‘by, the private. survey executed forthe appellant by -
LeGrand I‘rlel heensed surveyor of California. Haying' by the de-
pendent Tesurvey 1dent1ﬁed the pOSlthIl of-the S 1 8.1 of original -
‘Sec. 16 according to its true original pos1t10n as shown by the.corners
of the original survey, it makes: no difference whether the linds thus:
, 1dent1ﬁed ave designated.in the returns of the resurvey as legal sub-
, d1v1smns by a tract number, or what not.. Their- position on the '
earth’s surface is<the .same, anda second. 1dent1ﬁcat10n of, the 8¢ BYA
S. 4 Sec 16 as a tract’ Would not change itg p051t1on W1th remrd to
, the corners of the orlo'lnal survey in the least. '

" The i Impression also seems to exist that. 1nasmuch as all of the 1nte-

rior section and quarter-section corners.of the townshlp were not re- _
- monumented, the retracement of subdivisional lines in the township

was confined to the boundaries of those sections: shown as résurveyed
upon the plat accepted . December 14,1927, and that no search was.
made for corners of the original survey throughout the- remainder of
“the townshlp This. impression 'is erroneous. Every ‘subdivisional.
section line in ‘the township:was retraced in connection with the re- -
" survey, but after careful and diligent search no. orlglnal corners in
~the interior of the- townshlp eould be found, and:the reestablished
subdivisional section and quarter-section corners are,’ therefore, nec-
essarily referred to and based:upon the identified or properly restored;
original corners on the boundaries of the township. -Inasmuch as the

* lands in the sections not:shown as resurveyed upon the plat accepted L
December 14, 1927, are all reserved:public lands within the Angeles .~

- Natlonal Forest and are not sub]ect to dlsposal no present necesmty
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for the, remonumentmcr of the corners .on the: boundames of the sec-
tions other than.thése shown as resurveyed upon; the plat’ exists. The

fact that the boundaries of all of the original sectlons in the. town—
ship were not remonumented. in no wise affects the pos1t10n of the sec-

_tion lines which were 1esurveyed and the corners which were reestab-‘
hshed , ‘ ‘ :

.- Counsel contends that 1tems ot’ topograph'y noted in the returns of ;

. an .original survey: constitute natural’ monuments, Whlch in the ab-

'sence of orlgmal corners, govern thesection lines, and subd1v1s1on of

. -section lines in the townshlp Undoubtedly this.contention ﬁnds some

_support in the decisions of the Supreme Court of California. : v
. -An analysis of the survey question involved in the case. of Chap- .
man, v. Polack (70 Cal. 487;.11 Pac. 764), one. of the Cahforma de- -
cisions cited in the appeal’ brlef reveals the followmg conditions: -

A portion.of 'T. 11N, R. 9 W, M D. M., including Sec. 18, was sur- .
veyed in-1867, the- plat being approved December 2, 1867. The north- s

~ west and southwest corners of-Sec. 13;:as well as the quarter-section -

dorners on. the south ‘and: west: boundarles thereof were: properly

. monumented: in-accordance Wlth the prov151ons of the Manual of Sur-
veying Instructions. .. The. posrtlons.,of the no;th}ea‘st ‘and, southeast
corners of the section were fixed by witness corners thereto properly

- established. " The "quarter-section corners on. the east and. north
boundaries, of the - section. were  not.monumented, mnor: the points
“therefor fixed by witness corners.; ‘In the: general descrlptmn in: the
ﬁeld notes of the survey. is the followmg statement ;-

There iy 4 Hotel for the accommodatlon of v1s1tors on' the south bank of the -
-ereek in ‘the NE 1) Sec 3. - ; BRI :

There is no measured tie to thls hotel of record 1h the ﬁeld notes

: Its position as ‘shown' “upon': the: plat therefore’ apparently igbased -

: entlrely Uponits” estimated position; as’ set: forth in 'the géneral
‘description in- ‘the: field notes of ‘the’ survey. In- 1854 defendants lo-
- cated school-land warrants on the: NE 1/, See.: 18, then unsurveyed,

and subsequently received patent, The defendants acquired ‘title o

in the belief that the hotel was located on the NE. E7/8 bt without
~having the subdlwsmnal lines -of ‘the' Section - surveyed in order to

" determine the exact position thereof “The grantor of the plaintiff . HET

received patent to the SE. 14 of Sec. 13 in 1877 under the preemptlon
laws, also ‘without havmo the subdivisional lines 0f the section sur-’
Veyed “Subsequently; the “point-for the- quarter -seetion corner on the; -
~east boundary of Sec.” 13, not marked in the" ormmal ‘SUrvey, 'was.
established by a private survey at mldpomt and on a direéct line be-
~. tween, the northeast andssoutheast corners of ‘the sectlon, ag fixed: by

the “establighed  witnéss ‘corner thereto, in. accordance with ‘the pro- e
- visions of the act of February 11, 1805 ‘(2 Stat. 813; section 2396 -
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U.S.R. S Y The édst and West center line of the seetion then appears
to have been run as‘a straight line between the quarter-section corner
on the éast boundary of the sectlon ds thus estabhshed and- the origi- ’
nal qudrtér-section corner:on the West boundary of the seetlon as pro-
vided by the act of February 11, 1805, supra; and it Was found that
- the hotel was not located in the NE. 14 of the section as estlmated :
' by the deputy surveyor, but was actually in the SE. 1 thereof. In
rendering itg decision in the case, the court held that the position of
_ the @ast and west cénter line of Sec. 13,°as thus established accord-
" ing to the plain provisions of law as dbove stated, wis incom-

petent, and that the: position of the east and west center line of the .

~ section would be governed by the position of the'hotel as shown fipon
- the plat of the orlgmal survey; and cited section 2396 of the Revised
Statutes #s authority for its decision. It thus dappears that, in the

. opinion of the cotirt, the position of the subdivisional center hne ofa .-
© géction is to be governed not by the opposite corresponding. quartér-

'sectlon corners properly established in accordance with the plain pro- -

~ visions of the act of Febtuary 11; 1805, biit in accordance with the

position of an incidentsl itém of topography shown iipon the oFiginal -
- plat, the position of which is derived by no- direct measurement but
is baged solely upén ait estimated location fentioned in tlie general
descuptmn in the. field notes of survey as a nigttér- of 1nf0rmat10n"
only. Needless to sy, no- siich” promiscucus survey procediire has-
‘ever been garictioned by the Federal courts, the department or the
General Land Office. :
Tt should be remembered that the posﬂnon of 1tems of toporrraphy

. in the interior of, sections, as shown upon the plats of the public-

Jand- surveys, have been in the past and are in surveys executed by
" the’ cadastral encrmeermg service at-the present time; almost inva-
- riably based upon estimates by the surveyor, rather than upon actual
- measurements thereto. It is erdinarily only the distances at. which
* section lines intersect various items of topography that are actually A
‘measured on the ground. The platted position -of topography im
the interior of sections therefore depends entirely nupon-the individual
skill ‘and ability of the surveyor in estimating directions-and dis-
tances, and at best represents only an approxunatlon of the actual
- position. of the topocraphy N :
“The weight to.be given an item:of topography noted in the field.
2 notes of an original survey, ‘and shown upon the plat thereof, should
be commensurate ‘with the importance attached thereto in the exe-

- cution of such original survey. -The survey of the north half of T. 2 "

N., R 11.W., S. B: M.; by W H. Norway in 1875-was executed
' \'under the provisions of t‘he,“ Manual of Surveying Instructions for
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1855, Whlch by ‘the act’ of May 30 1862 (12 Stalt 409), “shall be

' -taken and deemed a. part of every contra,ct for- surveymcr the pubhc.

lands of the United States.” ‘

On page 3, under Process of Chalmn the Manual of 1855 pro- |

VldeS' PR

In measuuna lines Wlth a two—po]e chaln, every five chalns are called fa tally”'

because at that distance the last of the ten tally pins W1th which thie fmward

chamman ‘set’ out “will ‘have’ been stuclx He then. cries tally,” Whlch cry is-

repeated by the’ other chamman and ea(h reglstels the distance’ bV sllppmg a

: ‘thimble,’ button,- or ring of leather, or somethm<r of the kind, on’a -belt ‘Worn.
for that purpose, or by Some" othel convement method.. ’I‘he hind chamman'

then comes up, and having ccunted in the presence- of hig fellow the tally pins

~~which. he.hag taken up, -so-'that both. may be assured: that none: of ‘the ‘pins’

' have been lost; he. then takes’the forward end of the chain vdlﬂd proteeds to

set the pins.. Thus. the chammen ‘alternately change places, each setting the
pins that he has taken up, s0 that one is forward in all the odd and the. othe1 in-

all the even tallies. Such ploceduxe, 1t is. believed, tends fo. insuie. accuracy
Y in‘measurement, fwmlrtates the' recollecmon of the dzstances 1o obyects on the
‘ Jme and renders a mistally glmost, 1mposs1ble

And under “Of Fleld Books,” on page: 15, 1t is prov1ded

The ﬁeld notes aff d the elements from Wthh 'the plats and. ealculatlonsi
, m relatlon to the pubhc guiveys are ‘made. They are the source’ wherefroin

the - desenptlon and ‘evidence ‘of locations and boundanes are ofﬁmally deline-

X

dted and set forth. They, therefore, miist bea fa1thfu1 ‘@istinet, ‘and minhite:

wecord of everything:officially done:ahd observed by -the surveyor and his-assizt-.
ants;, pursuant to mstluctlons, in relation. to- running, measuring, and: marking :
: lmes estabhshmff bwounda -y,comers, &e. ;- and present, as far as poss1ble, s full
and’ complete topoglaphlcal descr1pt10n of the countly sur'veyed as o efuery»

mmtter of useful mfo'rmalfmn or- hkely to grwmfy publw cumostty

Under the 01roumstances there appears httle ]ustlﬁcatlon for coun-

sel’s contention that 1tems of topooraphy, the posmons of which m:

the interior of sections were based solely upon an estlmate or guess

on the part of the surveyor, and the record distances to which: on the.

: sectlon lines were dependent upon the “recollection of: the. chain-
* men,” and which were noted as “matters of* useful 1nformat10n .or

likely to gratlfy pubhe cur1051ty, should thereafter be accorded the
dlgnlty of natural monuments to Whlch both courses and dlstanees ’

‘must give way.

No such 1mportence has been attached to 1tems of topography by "

the General Land Office, the department or the Federal courts. In

CGalt et ol v Wzllmghwm et al. (300 Fed. 761) the United States

Dlstrlct Court for the Southern Dlstrlct of I‘lomdm held (syllabus)

A section corner-as ﬁxed by a Government surveyor: being’ more important,.

and ‘one in which He would ordmarlly take inore care, w111 pmevall over mmor
conﬂlctme pomts in the hnes as ﬁxed by h1m

{
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- On appeal the decision” of the . distriet' court was: afﬁrmed by the 5

© circuit court of appea,ls (11 Fed 2d serles 57, 758), in Whlch the

court sa1d

T s also appalent frcm the- ev1dence that the government surveyor Was
mistaken in-the call of:his field notes to cross New River Sound 45 chams
north on his second mile,  None of the engineers was able to so run the line

’ as tor léave any cons1derable acreage in lot‘§ or to cross the sound as called

for in the omelnal survey. However, -these mlstakee do not 1mpeac]1 the mteg{
rity: of the sutvey as: a Whole ‘A ‘surveyor would naturally be more careful'_
in estabhshmg section corners than in-noting mrnor pomts especrally in- tern-"'
tory that was difficult. to survey 4t bést, -wheré the. primary object’ “of the

survey was to aqcertam the acreage of lande whlch the govelnment ‘owned.

' The appellant contends that his dona ﬁde rights- have been im-
palred by the resurvey. If this contention is well founded, the resur-
“vey is undoubtedly bad. But he did not and could not acquire bong
_fide rights in any 1ends except in those contained in the S. 15 S Y
Sec. 16, T. 2 N, R. 11 W., S. B. M., in 1ts true orlglnal pos1t10n as

: deﬁned by the aomem of the orlglna,l survey. The law is well estab-

lished that no right, title, or interest is acqulred by grant or patent _
from the Umted States to: lands described in terms of the rectangular y
surveymg system, except in"the lands described in ‘such grant or

. patent as defined by the corners of the orlgma.l Government survey ‘

LR

o upon which the deSCI'lptIOIl 1s-based.

‘The lands- included in the Friel. 1dent1ﬁcat10n of the S. 1/2 1/2» :

A Sec 16 are located by reference to. a single item of topography (the '

west fork of the San Gabriel River and its tributaries), without ahy
reference whatsoever to extant corners of the original survey.of T. 2
CNL,R 11 W, S.B. M, or any original corner. in'any of the ad301nmg
townshlps No attempt was made by Friel to identify the S. 15 8. 1%

Sec. 16-in aceordance with its true original position as defined by the

corners of the’ orlglnal survey.” Had he made a bona. fide attempt to. -
Tocate the S. % 8. %5 Sec. 16 by reference to any extant corner of .the
original siirvey. of T.2N,R. 11 Ww., S. B. M., or' by reference to any
of several ex1st1ng orlglnal corners in the. ad]omlncr townshlps, he
Would have found. that the S. 1/2 S. %% Sec. 16 does not and never did

. oceupy a poeltlon in the bottom of the canyon of the San Gabrlel'

River, but that it is located on thé side of a mountam nearly a hal£

“, -.mile north of the canyon bottomi. N
CAs above stated, the law is that the S. 1/3 S. 1% Sec. 16 is governed o

bv the corners of the original survey The’ p051t10n of the 8. 14 8 ' 7%
Sec 16, or any other section or legal subdivision, is not and nevér was’

¥ controlled or affected by: the erroneous deplctlon of topoaraphy o ”

J

 the plat 6f the township in which the land is'located. - ‘
The bona fide rlghts which the General Land Office is bound to
and does protect 1n the executlon of resurveys are those which are

b



521" . DRCISIONS' RELACLING ‘70 THE PUBLIO LANDS R Y512

\aequu*ed thxouOh the exercise of oood falth In faxhng to attempt ‘

to'identify the S. 14 'S. 14 Sec. 16 by ‘Teferente to-the” ‘corners, or at

 ‘least by reference to some one coruer of the original. Govelmnent sur-

vey, the claimant failed to exercise that deoree of good faith cog-
izable in'law or equlty, ,and has therefore no bona fide rights under
- his title to the S.'14 S <L Sec. 16 in the approxunately 160 acres of

‘ ,and included in'the Fr1e1 survey in the bottom of the canyon of the .

west fork of the San-Gabriel River. ,
The foregoing prmmples are apphcable to the reestabhshment of

~the lines and corners of any ofiginal survey, the corners of which
have, by the action of the elements, by accident, or otherwise, become

lost or obliterated.  As a matter of fact, the reported surveys of the
- subdivisional lines in the north half of T 2 N, R.'11 W., S. B. M,

- by Deputy Surveyor Norway in 1875, and of the‘south boundary and_ ) g
subdivisional lines of the isouth half of the township by Deputy:
- Surveyor Pea,rson in, 1884 are purely fraudulent and entlrely ﬁc—';

titious. -
“In-the report of the ﬁeld 1nvest10’at10n, dated October 7 1926 the
1nvest1gat1n0 surveyor states :

: From a consuieratron of: Norway 8. topographlcal data 1t is 1ead11y seen’ that -
his: réturns: were “based upon:a’ very: supelﬁaal 1mest1gat10n of the terrltory,

~ involved,; ‘the major ltems varying in position’ from modderate amounts to, in
" the gre‘xtest mstance ‘a mile and-a quarfer -®.i*  * The  Pearson’ returns are

as flagrantly ferroneous as the waay record. His g reates’t depalture from -
fact, save in ‘the noted ties ‘to waay suhdlwswnal surveys, is;in ‘the location
of the dividing ndge between - the San Gabriel and: -Santa, Amta Canyons.. .

* % ‘¢ While the. topographle calls are. o’ ‘many- 1nstances very explicit,. one

can not reconcﬂe the Feturns it any instance:to the: actual features encounteled

Prevmus search for evidenceof original surveys in this ‘township by . the
U 8. TForest " Serviece conducted: 1nterm1ttently since the" d951gnat1on of - this
i area as: a. pational forest has- failed to, reveal any trace of the subdivisional

' survey. None of the Pearson Work has. ever Jbeen found, elther boundaly or - ‘

: subdnuslon

- While the topography of the entire. townsh1p is not shown uponx

the resurvey plat; the topographic maps of the area published by the A

Geological Survey bear: out the statements of the ‘investigating ‘sur-

veyor. The creek (indicated on the resurvey township plat as flow-

ing in what, is designated:as-Short Cut Canyon, and designated upon

~the Geological Survey topographic maps as Trail Fork, San Gabriel
" River); which the appellant contends is the creek. shown -upon .the -

township plat approved: April 8, 1876, as thé branch of the west fork
. of the San Gabriel River flowing southeasterly through Sec. 17 and

joining the west fork of the San Gabriel River in the SW. 1/, Sec. 16, -
-~ has a general course of shghtly west of south for nearly dmile: abovef. ‘
/its confluence with: the: river; instead of a southeasterly course as. - -

shown upon the or1g1nal townshlp plat
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The west fork of the San Gabrlel Rlver 1s 1nd1cated on the origi-~ . °

nal plat as ﬂowmg in a direction shghﬂy north of east ‘through Sec..
16. Through what the appelhnt contends is the 8. 14 8. 14 Sec. 16,

~the ‘river actually flows - in a direction nearly 20° south of east. :
kUpon the orlglnal township plat ‘the west fork of the San Gabriel-
~ River in Sec, 16 is shown to be approximately a mile and a quarter

south of the divide between the Tujunga and San Gabriel.  As a
matter of fact, the divide is more than two miles north of the river.
On the orwmal plat of the ‘south ‘half of the township the divide
between the San Gabriel and the Santa Anita is shown as approxi-.
mately 21/2 miles south of the west fork of the San' Gabriel River
through Sec, 16. This divide is actually only one mile south of the

~San Gabriel in the area in “question,

Throughout the townshlp generally the topography indicated on
the orwmal townsh1p plat is equally as erroneous as in the v1cm1ty‘k ’

_ot original Sec, 16.

~The: fact that- the orlgrnel surveys of the subd1V1s1ona1 sectlon -
lines of the townshlp were fraudulent does not render inappropriate

‘the reestablishment of orlgmal corners (or estabhshment of corners™

‘ reported to-have been set, for in fact no orlgmal corners ‘were estab-

lished inthe interior of the township), by proportionate measure-
ment based upon the recorded courses and dlstances shown upon '

the- orlgmal township. plats.

. The: proper method of deterrﬁmmg What land in the townsh1p did

’ pass from the Government. by: patent or grant is by. determining, by

proport onate measurement between the identified original or restored

“corners -on. the township boundarles, usmg the recorded bearings

- and lengths of the subdivisional lines of the township as the basis

- mners would have occupied had such. lines-and corners in fact beén .
‘surveyed and monumented as 1eported by Deputy Surveyors ‘Jorwayv‘ _
“and Pearson.

of proportion, the points which the:interior section lines and cor-

The appellant. appears to have encountered great dlﬁiculty in con-
nectlon with the weight to be given the decision of Kirwan v. Mur- -

. phy (109 Fed. 854). Whatever may have been: the technical grounds

for the reversal of Kirwan v. Murphy- by the Supreme Court (189

TU. 8. 85), the opinion of the lower court in the case was completely
overruled by the Supreme Court in'Security Land and E. wploration -
Company v. Burns. (193 U. 8. 167), in which the question before the -

court was. identical with that in the case of Kérwan. v. Murphy,

which involved title to other portions of the same belt of land lylng
between Cedar Island Take and its aneander line. : )

‘The survey questions involved ‘in Security Land cmd E wplomatwnj T
Company v. Burns, supra, and thoqe mvolved in the a,ppeal of Beard
are nearly 1dentlca1 in that, in the former case : :
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(@) The rep01ted orlglnal ‘survey of the subdwmonal hnes of the townshlp,

involved - Was fietitious and fraudulent Only one orlgmal subdivisional sectron ’

corner in the township ‘was ever fotind:
() The depletlon of topography on the townshlp plat was grossly maccurate :

(¢).The plamtlft contended that a’ 8o+ called natural monument (the shore of,

< & lake). should control both course and distance., :

(a) The valie 6f the land involved Was ‘to. a great extent dependent upon 1ts
position with relaticn to 4 -body of water:. -~

“(e) The method§: emponed in the resurvey of T 57 N, R AT Wy was’ that of

proportionate- measurement between .existing. or,. plopelly restored corners on -

K the townshlp boundarles w1thout regard to 1nc1denta1 items of topography
\Vhlle in the case at hand :

(a):The reported original surveys of the stibdivisional sectlon lines. of - the

townshlp are. entirely “fraudulent and ﬁct1t10us “No interior. section corners\ “

whatsoever can be found.

- (b) The: depletlon of topography on ‘the townshlp plat is grossly maecurate ¥

Vs

(@) The plaintiff. conternids. that’ anl itém of topography (i1 thig instafice. a

) creek and its tributaries) const1tutes a natural monument Wthh should cont101 )

both .eourse and distanc
(d)- 'The value of ‘the I

3 1n\folved appears to depend to @ great extent on the

. guestion as: to whether or. not: if; is loeated m the bottem of the canyon of the -

west. fork’ of the San.Gabriel River:
(e) The method employed in the resurvey of t'he townshlp- was that of pro-
portlonate measurement between ex1stmg or1g1na1 orF properly restored ¢oriers

on' the boundarles of the townshlp Wrthorit régard to‘ 1ncldenta1 1temq of topog—

raphy. : e -
“To quote- those: portlons of the’ demsron ot Seaumty Lanid cmd o

- ploration: 00mpwn(z/ v. mes, supm, apphcable to the present case,:

would mean to

-maklno the' resurvey, the rlghts of the proteetant under hlS fitle to

the 8: 15 S: 14 Sed. 16, and the weight t6 b given té the’ indicated

-positions of iteris of t0pography erroneously deplcted of’ the orrg-
inal township plats 6f T. 2 Ni, R. 11 W.; S. B. M- B

With referéence to counsel’s indtiiry m the imotion for rehearmg as
to Whether a-call for the M1ss1851pp1 River Would bé ignicred, it may
be stated that utider authonty of Semmty Land and. Ewploration
Comipany ¥. ‘Biiins, suprd; White, et.al. V. Luming (93 U: 8. 514); and
numerous other decisions of the Siip

’Pacrﬁo Ocean) Would be 1gnored 1f due to gross error Or fraud m the

to the lities of the pubhc-land surveéys were fouiid to' be Wldely at

variance with its actial position with reference t6 those lines ag de-

5

¢ Cotirt of the United: Stabes:v ‘
involving the survey of lands errongously omitted from original sur- .
veys; a ¢all for the Mississippi Rivér (or for that matter 4 call for the
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'ﬁned by the 1dent1ﬁed or properly restored corners. of the original
_survey. ‘Thisis the underlying principle. upon which every. © omltted
‘land ” survey is founded. Public lands described. by the rectangular,
-surveying system are defined by the lines’and corners of such sur-
~ vey; not by their erroneously indicated positions with reference to .

the Mississippi River, the Pacific Ocean, the west fork of the San
_ Gabriel River, or any other item of topography s

‘No reason appears why the decision of May 17, 1928 should not be '
: 'adhered to The: motlon for rehearing is therefore demed =
| Motzon olemeaﬂ; e

CHAFFIN V. BOHLKE

: Dectded July 31, 1928

’ OONTEST-—-CONTESTANT-—PREFDRENCE RIGH'I‘—LAND DEPARTMENT—STOOK-RAISING
: HOMESTEAD St ! el Ly el e}
A contestant does not gain a preference rlght Where the entry. undel attaclk
=i is ¢éanceled:not .as ‘the result: of the contestbut: upon ‘ddverse’ proeeedmgs
pre\nously mstltuted by the :Land- Department upon ‘g charge suthantlally'
the same as that upon Wthh the contest was: pledrcated : /

\I‘INNEY, Fwst Asszstamt ;S’ecretary

- On November 10, 1995, Mlchael P Bohlke made orlgmal stock—'
: lralsmg homestead entry, Phoemx 057353, for the N. 15 8. 14 Sec. ..
- 10,'and the 8. 4. N 1/gandS 1/2Se011T148R15E G. &
- 8. R. M., Arizona. ;- <. "
- On J uly 26, 1927, pursuant to the recommendatmn ot an. 1nspector,
' Land Ofﬁce, upon the charge that the entryman had not estabhshed
and maintained. res1dence on.the land... . .+, v
v ..On; November 23,1927, the register. of the d1str1et land oﬁice trans-
,mltted the papers, in-the:case to:the. General Land: Of‘ﬁce, including

an; unclalmed I‘eglstered letter contammg a notice of the charge as

above, directed to the entryman: at; his post- ~office .address of record.
" The register recommended. that the entry be canceled because the
entryman. had failed to. deny the charge. .

. On January.; 18,1928, Walter W Chafﬁn ﬁled a contest aoamst the S

' "ent1 v charging that. Bohlke had abandoned his. entry: for over. six
months, ‘ d;that he had never, bullt a house. or;placed any improve:.
ments, upon. the, land The contest was suspended by.the:register of
the district lan‘ fﬁee because of the adverse proceedmos alreftdy in-- .
strtuted on behalf of the Government :
..On February 3 1928, the rCommrssmner £ the General Land Ofﬁce,
canceled ;Bohlke s entry and closed,' ‘ ‘ is., actlon was taken,
pu1suant to the. adverse proceedmgs

“Stltllte(‘l on behalf of. the , L
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