Salt Wells Live Stock Co.
A-26367

(This is an Administrative Decision, or “A” Decision. “A” Decisions are unpublished
opinions which resulted from appeals of the Director s Decisions. “A” Decisions were
issued prior to the creation of the Interior Board of Land Appeals, July 1, 1970.)

This case provides principles for evaluating long accepted resurveys where charges of “gross error” or fraud” have been put forth.
Several earlier cases are cited in support of the principle that: “An official resurvey shall not be overturned except upon clear proof of

fraud or gross error amounting to fraud. This is especially true after a long lapse of time or good faith reliance.” (2009 Manual
Section 6-52)

The 1913 survey plat is labeled “Resurvey” but it is actually an “Independent Resurvey” where the private holdings were given Tract
Numbers and new section line were surveyed.
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SALT WEILS LIVE STOG’K 0., ET AL,
AmR6367 Decided May 9, 1952
Surveys—-Resurveys.

The. Depar’anent will not order a further resurvey of a tract
segregated ix connection with a previous resurvey more than
35 years ago under the provisions of the act of May 29, 1908

| (35 Stat, 465), where the previous resurvey embraced the land
T identified and occupied by the claimant and where private
.. rights would be adversely atfected by a further resurvey at
.- tlus late date, _ . -
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' UNITED STATES ,
DEPARMMENT OF THE INTERIOR
Office of the Secretary
Washington 25, D, C,

Am26367 ' ' May 9, 1952

Salt Wells Live Stock Co., -3 F., C, 106, Evanston 025804,

Continental 0il Company, :

Husky 0il Company, t Resurvey of tract ordered.
Appellants

Neil P, Stull, s  Reversed,

Appellee,

This is an appeal to the head of the Department by Salt
Wells Live Stock Company, Continental Oil Company, and Husky 0il
Company from a decision of the Acting Director of the Burean of
Land Management, who; on July 27, 1951, ordered that a resurvey
of land now identified as Tract 37, 7, 14 N,., R, 103 W., 6th P, M,,
‘Wyoming, be made. The Acting Director held that the tract should
be resurveyed, using the northwest corner of the tract as the
gstarting point, for the purpose of conforming the tract to the
shape and dimensions of the B3E} sec. 24 of the township as shown
on the plat of the original survey, ‘

Neil F, Stull, an spplicant (Evanston 025804) for an
oll and gas lease on the tract involved in the proposed resurvey,
was permitted to intervene in the proceeding below, and he has
filed a brief in opposition to the appeal by the other parties.

The township in which the land is located was first
surveyed in 1881, as shown by a plat approved on February 18, 1883,
Thereaf ter, on November 16, 1891, a patent (F. C, 106) was issued
%0 William laney for a 1é0-acre homestead within the township.
The Laney homestead was described in the patent as the BiNE},
DiSE} sec, 2, T, 14 N,, R, 103 W., 6th P, M,, Wyoming, "accord=

-ing to the official plat of survey of such land returned to the

General Land Office by the Surveyor General." The land described
in the Laney patent may alsoc be described as the BiE: sec, 24,

according to the plat approved in 1883,. Mr., Laney appears to have
- conveyed the land to William H, Gottsche in 1500, S

~i.saction l ol the.achof May 29, 1908 {
Congress authorized and directed the Secretary of the Interior

% % » to canse to be made in the manner now provided by
law for the survey and resurvey of public lands, and from
time to time as may be necessary, a resurvey of the follow-
ing townships in the State of Wyoming: ™ * * townships
twelve to sixteen north, ranges eighty-eight to .one hundred
and four west, inclusive * * *. " . :



o\ e

Section 2 of the act previded in part as follows:

~ "That nothing hierein contained * * ¥ shall be =0

construed @8 to impair the present bona fide rights or

- claime of any actual occupant of any of said lands 8o .
occupied to the amount of land to which, under the law,
he is entitled: Provided further, That before any re~
survey is ordered 1t shall be made to appear to the
Secretary of the Interior that the former officlal survey
of said lands is so inaccurate or obliterated as to make
it necessary to resurvey the land, and only such parts of
the land where the survey is o inaccurate or obliterated

shall be resurveyed ® * * " :

Pursuant to the 1908 act, special instructione were
issued on July 15, 1910, for the reeurvey of the exterior, subdivision,
mearder, and connecting lines of T. 14 N., R. 103 W., among -
others, and for the survey of the boundaries of private land
claims, school sections, and State land selections in this and
other townships, Particular attention was directed to the Mamal
of Surveying Instructions (1902) then in force, ard specific
instructions were issued with respect to the surveying and segre-
gation of private land claime found within the limits of the
townships. It was pointed out-that erroneous or fraudulent surveys
had been made in the townshipe covered by the instructions, and
it was directed that all old corners should be destroyed.

: Thereafter, T. 14 N,, RB. 103 W., was resurveyed in 1911,.
and Tract 37, containing 160 acres, was segregated, The index to
the segregated tracts in the plat of the resurvey shows Tract 37
to be the EAE} sec, 24 of the original survey, which was patented
to William laney as the EANE} and the EASEY. However, Tract 37,
as so segregated, is not in the shape of a rectangle one mile -
long and one-fourth of a mile wide, as would be the land described
in the Laney patent, Instead, it is irregular in shape, and is

partly within section 3 and partly within section 10 of the ltown-.
ship as shown on the new plat, The field notes which accompany

the resurvey of the township state that the bounmiaries of the
Laney homestead were surveyed according to its location upon the
grourd and in conformity with its improvements. They state
further that the location was identified "by Mr. W. H. Gottache,

the present. claipant.”
, The 1911 resurvey of the township, 'plainly indicating
Tract 37 in en irregular shape quite unlike the rectangular form

called for by the Laney patent, was approved by the Surveyor
General in 1913 and was accepted by the Commissioner of the General

Land Office in 191M, A _
Mr, Gottsche apparently contimied to occupy the Laney

homestead for a mumber of years, The land is now claimed by the

Salt Wells Live Stock Company under & warranty deed from Carrie
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‘Gottacha, dated’ July-17, 1939.. 'l'nat d.eed. describes thq lani. as
“the m mism see. 2h t.he dencription that was med. in thm

2 - ﬂhe Salt Wells Liva StQuk Company on Maw 10, 19&5
grantef o the predecessor in intereat of . the two appellant oil N
-companies a five-year oil and gas lease-on land described in the .
lease as the:"DiNE}, EASEY Sec,, 24, Twp. 14 North, Rangs 103 West .
Original Survey, being Tract 37 Reeurvey Twp, 14 North. Bange- 103
West 6th P, M." A'new lease describing the land in, the same :
manner was granted by the Salt Wells Live Stock Conpany to the~ .
two oil coupa.niee on March 2, 195,

Traqt 7 15 completely surrounded- by public land;s of the
United Statea, all of which'are now.covered by 6il’ ‘and gas J.eaae :
Evamtcn 02267# issued to Richard L. Hugusas of &pril 1, 1947

~ -After the acceptance of the, remxrvey pl‘ab by the’ Camiaaioner
of the General lani Office in 1914, neither the General Land Cffice

nor ite successor, the Bureau of land Management, appa.rently ook

any further action respecting Tract.37 until July 28, 1950, follow-
ing the filing, .on May 16, 1949, of Mr, Stull's appli,cation for an

oil ‘and gas lease on the tract. A% that time, the Buredu of Lend: -
Ma.nagemant called upon the Salt Wells Live Stock Co@any to submit.

eny objections that it might have to another resurvey of the, ‘tract,

‘It was after the submiesion of objections by the Salf, Wells. Live Stock.
Company and: by the two. oil com;:ames, which were permitted. t@
“intervene, that the d.eciaion of July: 2'7, 1951, ordwing 8 t\mther __'-_v_;_.,
resurvey was made.l S : .

o,

\

It 18 well, established that the Government may survey and.
resurvey- its public la.nin at wilL, “No such Burvey or resurvey,
however, can affect adversely ‘thé-rights of owners of private- m
lanev, Darlington, 249 U, 5. 331 (1919), The courts will protect”
. the private rights of those who have, in good faith, acqairad pe .
from the Government, against any prejudicial consequences of ~ -*
Corrective resurveys made ‘by this Department. subsequent to the 'f
‘disposition of such lands;. Cregin v. Powell, 128 U, S. 691, (mr

| United Statee v. State Investment Conggx_a_x et al., 6% U,, 5,206 ;
- (1924, “Then, too, a boundary vefween & private claim and. mromﬂ- :

ing pu‘t':lic lands, leng recognized and accepted, chould not- .. _
ordinarily be cusavowed by means of a resurvey. See Nax l_ﬁ_e_.g g Y..
Colorado 267 U S. 30 (1925) :

‘ _1,}-, That. decision was made af’cer the Office’ of . 'dxe%a;m‘
had, on December 7, 1950, . remarded. the case to ‘the Bareau. for 1$8. . 0
cansid.era%'.ion of tha Bhowing md.e ‘tgr the oil companies mmd.r
lessor (Mélhh) : e e O R
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: . 1% is vnderstood that during the period (1910-1915) when
the previous resurvey here in question was being -executed, approved, "
and accepted, it was a rather common practice for. the’ General lend
Office, in accepting independent resurveys under the 1908 act, to =
permit changes. in the configaration of patented areas and of valid
entries; It appears also to have been the policy of the General ' "
Land Office at that,time- to .gegregate under the 1908 act an ared’ .
claimed by ‘& patentee or an entrymam, regardlese. of -locaticn > SR
configuration, : In this connection, the 1908 act pravided thet: - -
nothing therein contained should "be so construcd as to- impadr the"
present bona fide rights or claims .of eny actual occupant. *-**to "
the smount of land to which, under the law, he-is entitled.” The .
General land Office seeme to have construed thls provision me
permitting: e patentee or entrymen to claim land occupied ané. ' . . .
improved by him, ‘up 48 the maximum "acreage permitted Dy law. - T
regardless of whether such land conformed to the gubdivieion lines .
.called for in the patent or entry. In view of the langusge of the ...
1908. act and the fact that, in meny instences,. original corners . . .
could not be located, this was not an unreasonsble construction of °
the stafutory mrovision. ' . . o L T

' . This Department las on many occasiocns refugsed to° @dsturd 7
accepted surveys after the lands surveyed had been disposed of and -

after a long lapse of time subsequent to the approval. and acceptarice
of .the surveys. . It has ordered resurveys only upon the clearest . . "
proof of ‘an evident. mistake of’ frandulent conduct on the part of <~ -

those charged with the execution of such surveys.. George S. Whitaker: .
ot 8l., 32 L. D, 329 (1903); Marshall Dentsl Menufscturd . C B
32 L. D. 550 (150k); Mercantile Trust Company, 49 1..D. 663 (1923).. .
No such proof has been submitted in-the present proceeding. - - -

.The Depariment has held that where. & patentes acquiesces . . !
in sn adjustment mede by the land Department during the course of ...
a resurvey, such acquiescence establishes that the tract ghown on = ..
the plat of resurvey ss the tract patented is the tract which wag - " . .
selected in accordsnce with the plat of the original mirvey, and |
that snother persom who rever acquired any vested interest in the [ .
public land affected by the resurveys naé.noé right to dbject.to - b
the regurvey, Wiegert'v. Northem Pasific Rallway Sompany, 48'L. D,
48 (1921)... Here, .the successor in interest to the patentee adqui- '~ . .
esced in the boundary of his claim as shown on the plat of resurvey, - .
and those claiming under him ghould not now be penalized ‘becsase . '
of such:acquiescence. S a ' - ST

Again, the Department held in the Mercantile Trust Compeny - ., .-
case, supra, that it is not appropriate to consider, after-a lgpse ‘. .~
of nndytyea:s,iwrlethéi‘-ﬁle' gurvey of the boundaries of & private .~
claim was effscted with the nicest discriminstion or the highest- - - .
wisdom, -&nd that such’ & survey will not-be 3l sturbed on acogunt: LT

of inaccurscies where it accomplished the purpose of establishing .~ .

the boundaries with spproximate and reasonsble accuracy. Ihe

Department said (p. 665) !

.-
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R % % * Since this survey snd patent have stood for
about &0 years, it is too late to recpen the title by process
of resurvey.," _ )

The segregation of the tract in the present case appears to have
accomplished the purpose of setting off, as patented land, 160
acres of land identified by the claimant as the land patented,
based on the original survey; and, having stood unchallenged for
more than 35 years, it should not be disturbed.

The result of the decision below, if permitted to stand,
would be a resurvey of the tract into the shape and dimensions of
the unit called for by the original survey and the Laney patent.
The new trect would presumably contain 160 acres (as does the
present tract), but 80 acree of land now under an\ oil snd gas
lease between private parties would be eliminated from the tract
and 80 acres of public land now under an oil snd gas lease issued
by the Government would be added to the tract. Confusion would
be bound to follow any such action, Such a result is to be
avoided in a situation where a resurvey of the tract is not
necessary to protect the Government's interest.

In all the circumstances of this case, it does not appear

" to be proper or just at this late date to disavow the segrezation

- of Tract 37, as made many years sgo under the act of May 29, 1508,
particularly as private rights would be adversely affected by a

resurvey at this time, ’ o

- Therefore, pursuant to the authority delegated to the
Selicitor by the Secretary of the Interior (sec. 23, Order No, 2509:

14 F. R, 307), the decision of the Acting Director of the Buresm of
Land Management is reversed.

(Sgd) Mastin G, White
Solicitor
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